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In the Matter of the Application of

MICHAEL J. CUNNINGHAM and
CONSTANCE D. CUNNINGHAM

for a variance pursuant to 8 806 of
the Adirondack Park Agency Act

To the County Clerk: This order
must be recorded on or before
October 17, 2012. Please index this
Order in the grantor index under the
following names.

1. Michael J. Cunningham
2. Constance D. Cunningham

SUMVARY AND AUTHORI ZATI ON

M chael Cunni ngham and Constance Cunni ngham are granted a vari ance, on
conditions, fromthe applicable shoreline restrictions pursuant to New
York State Executive Law Section 806, in an area classified Mderate
Intensity Use by the Oficial Adirondack Park Land Use and Devel opnent
Plan Map in the Town of Schroon, Essex County.

This project shall not be undertaken or continued unless the project
authorized herein is in existence within four years fromthe date the
Order is recorded. The Agency will consider the project in existence
upon construction of the | ateral expansion authorized herein.

Not hing contained in this Order shall be construed to satisfy any
| egal obligations of the applicants to obtain any government al
approval or permt fromany entity other than the Agency, whether
federal, State, regional or |ocal.

AGENCY JURI SDI CTI ON

The variance application seeks Agency approval for a variance of 28
feet fromthe applicable 50-foot shoreline structure setback
restriction pursuant to Section 806(1)(a)(2) and §306(3) of the

Adi rondack Park Agency Act (Executive Law, Article 27) to authorize
construction of a 76-square-foot master bathroom 22 feet fromthe nean
hi gh water mark of Schroon Lake. Section 806(1)(a)(2) and 9 NYCRR
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Part 575.1(e)(1) require a mninmm shoreline setback of 50 feet
measured fromthe nean high water mark for structures greater than 100
square feet in size.

Section 806(3) and 9 NYCRR Part 576 authorize procedures whereby an
applicant may apply for a variance fromthe shoreline restrictions

provided certain criteria cited in the statute and regul ations are

conplied with, as further described bel ow.

VARI ANCE DESCRI PTI ON AS PROPOSED

The variance site is a 2.3x-acre parcel of |and |ocated on both sides
of Adirondack Road (a/k/a East Shore Road and Red Wng Road) in the
Town of Schroon, Essex County, in an area classified Mderate
Intensity Use by the Adirondack Park Land Use and Devel opnent Pl an
Map, on 105+ feet of shoreline of Schroon Lake. It is identified on
Town of Schroon Tax Map Section 157.3, Block 1 as Parcel 25. The
variance site is described in a Deed dated Septenber 13, 2002 from
Robert K. York and Joan E. York to Mchael J. Cunni ngham and Constance
D. Cunni ngham and recorded Septenber 23, 2002 in the Essex County
Clerk's Ofice in Liber 1335 of Deeds at Page 217.

A physi cal description of the variance site is given in Findings of
Fact 5 through 11.

The variance as proposed and conditionally approved herein invol ves
the | ateral expansion of an existing single famly dwelling (1,200
square feet in footprint) to add a 76-square-foot master bathroom 22
feet fromthe nmean high water mark of Schroon Lake. The request is,
therefore, for a 28-foot variance fromthe shoreline structure setback
from Schroon Lake.

The variance i s shown on:
ea site plan map titled “Map for Constance D. Cunni ngham and
M chael J. Cunni ngham” drawn by Janes Nestor, LLS of
Chestertown, NY and dated June 5, 2012;

e 4 sheets of building and elevation plans titled “Lake Residence,”
drawn by DC AP, PLLC of Brooklyn, NY, dated Novenber 7, 2010,
except as noted bel ow i ncl udi ng:

o Sheet A-00, Site Plan;

o Sheet A-10, Proposed Pl an;

0 Sheet A-20, W Facade: Proposed; and

o Sheet A-21, S Facade: Proposed
(last revised March 16, 2011).
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A reduced-scal e copy of the site plan map prepared by James Nestor,
referenced above, is attached as a part of this Order for easy
reference. The original, full-scale maps and plans referenced in this
Order are the official plans for the project.

CONDI TI ONS

BASED UPON THE FI NDI NGS ABOVE AND | NFORVATI ON CONTAI NED | N THE PRQJECT
FI LE, THE VAR ANCE | S APPROVED SUBJECT TO THE FOLLOW NG CONDI TI ONS

1. The project shall be undertaken as described in the conpleted
application, the Variance Description as Proposed and Conditions
herein. In the case of conflict, the Conditions control.

Failure to conply with this Order is a violation and may subj ect
t he applicants, successors and assigns to civil penalties and

ot her | egal proceedings, including nodification, suspension or
revocation of the O der.

2. This project may not be undertaken, and no transfer deed shall be
recorded, until this Order is recorded in the Essex County
Clerk’s Ofice. This Oder shall be recorded on or before
Cctober 17, 2012 in the names of all persons listed on the first
page hereof and in the nanes of all owners of record of any
portion of the variance site on the recordation date.

3. This Order is binding on the applicants, all present and future
owners of the variance site and all contractors undertaking al
or a portion of the project. Copies of this Order and all the
approved maps and plans referred to herein shall be furnished by
the applicants to all contractors prior to undertaking the
project, and to all subsequent owners or |essees of the variance
site prior to sale or lease. Al deeds conveying all or a
portion of the lands subject to this Order shall contain
references to this Order as follows: “The | ands conveyed are
subj ect to Adirondack Park Agency Order 2012-58 issued
August 17, 2012, the terns and conditions of which are binding
upon the heirs, successors and assigns of the grantors and al
subsequent grantees.”

4. The Agency may conduct such on-site investigations, exam nations,
tests and evaluations as it deens necessary to ensure conpliance
with the ternms and conditions hereof. Such activities shall take
pl ace at reasonable tines and upon advance notice where possi bl e.
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Structure Location and Size

This Order authorizes the construction of a |lateral expansion of
the single famly dwelling in the |ocation shown on the project
pl ans. The | ateral expansion shall not exceed a footprint of 76
square feet. The expansion shall not exceed 21.5 feet in height.
The hei ght shall be neasured fromthe hi ghest point of the
expansion (i.e., the dormer ridge) to the | owest point of

exi sting grade or finished grade, whichever is |ower.

Any changes to the location(s), size(s), or dinensions wll
requi re a new or anended Agency Order. Wthin 60 days of
conpleting the |lateral expansion authorized herein, a qualified
desi gn professional shall provide witten certification to the
Agency that the expansion was built in conpliance with the
approved pl ans.

Bui | di ng Col or

Al'l exterior building materials, including roof, siding and trim
used to surface the exterior of the expansion authorized herein
shall be of a natural earth-tone color which blends with the

exi sting vegetation. Matching the expansion’s exterior building
materials and colors to that of the existing dwelling would
satisfy this condition. The Agency will, upon request, advise
whet her any particul ar proposal conplies with this condition.

Shoreline Cutting

Wthin 20 feet of the nean high water mark of Schroon Lake and
bet ween the “wood wal k and steps” and the southern property line
(as shown on the Janmes Nestor site plan map), no trees, shrubs or
ot her woody-stemed vegetation may be cut, culled, trinmmed,
pruned or otherw se renoved or disturbed. This condition shal
not be deened to prevent the renoval of dead or diseased
vegetation or of rotten or damaged trees or of other vegetation
that presents a safety or health hazard.

El sewhere on the project site, with regard to the shoreline of
Schroon Lake, the foll ow ng m ni num shoreline vegetative cutting
restrictions shall apply:

a. within 35 feet of the nean high water mark, not nore than

30% of trees in excess of six inches dianeter at breast
hei ght shall be renoved over any 10-year period, and
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b. within 6 feet of the nmean high water mark, no vegetation
shal | be renoved, except that up to a nmaxi mum of 30% of the
shorefront may be cl eared of vegetation on any individual
| ot.

This condition shall not be deened to prevent the renoval of dead
or di seased vegetation or of rotten or damaged trees or of other
vegetation that presents a safety or health hazard.

Shor el i ne Set backs

Except for the expansi on approved by the variance contai ned
herein, all structures, except docks and boat houses, 100 square
feet in size or greater, including attached decks, shall be set
back a m nimum of 50 feet, neasured horizontally, fromthe

cl osest point of the nean high water mark of Schroon Lake.

Legal Interests of Ohers

Thi s order does not convey to the applicants any right to
trespass upon the lands or interfere with the riparian rights of
others in order to undertake the authorized project or
subdi vi sion, nor does it authorize the inpairnment of any
easenent, right, title or interest in real or personal property
hel d or vested in any person.

FI NDI NGS OF FACT

Background/ Prior H story

As of the May 22, 1973 enactnent date of the Adirondack Park Land
Use and Devel opnent Plan, the | andowners of the 2.3%x-acre project
site, Edward and Bertha Wrnuth, did not own any adj oi ning

property.

The single famly dwelling on the variance site was constructed
c. 1960 and | awfully expanded c. 1990. On Decenber 18, 1989, the
Agency issued Jurisdictional Determ nation J89-300 confirm ng

t hat a proposed expansion of the existing single famly dwelling,
no closer to the shoreline, did not require an Agency variance or
permt.

On February 6, 2012, the Agency issued Jurisdictional

Det erm nation J2012-0036 confirm ng that the proposed | ateral
expansion to the existing single famly dwelling requires an
Agency vari ance.
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In 2011, the applicants replaced the on-site wastewater treatnent
systemon the property. The old systemwas a 500 gall on steel
septic tank | ocated 50+ feet fromthe shoreline of Schroon Lake.
The new systeminvol ves punpi ng the wastewat er across Adirondack
Road, through a distribution box, to an absorption field | ocated
220+ feet fromthe | ake.

Exi sti ng Environmental Setting/ Character of the Area

The variance site has 105+ feet of shoreline on Schroon Lake.
There are no other water bodies or wetlands on the 0. 29%+-acre
portion of the variance site between the road and the | ake.

The nean high water mark of Schroon Lake is defined in Appendi X
Q2 of the Agency’'s Rul es and Regul ations, pursuant to 9 NYCRR
Part 571.3, as 811.00 feet above nean sea | evel.

The variance site slopes upward and away from Schroon Lake.

Exi sting sl opes between the | ake and the dwelling are 60+
percent. The house sits on a relative plateau with 20+ percent
sl opes. Between the house and the driveway and road, existing
sl opes are between 30+ and 40+ percent. Existing slopes on the
non-shoreline side of the road are generally greater than 30z%
per cent .

Soils on the variance site and on either side of the road are
mapped by the Natural Resource Conservation Service as Monadnock
fi ne sandy | oam and Monadnock- Tunbri dge Conpl ex, which are both
very boul dery and well drained. Soils further upslope and away
fromthe road are mapped as Lyman- Knob Lock Conpl ex, being very
rocky, very boul dery, and sonewhat excessively drained.

The variance site is primarily forested, other than the area
contai ning and i nmedi ately surroundi ng exi sting devel opnment.

Mat ure coni ferous trees exist between the dwelling and the | ake.
The southern side of the house (where the expansion is proposed)
is not visible from Schroon Lake. The northern side of the
house, including the porch, is partially screened by vegetation
and has a filtered view of the |ake.

To the east, the variance site adjoins |ands of the State of New
York designated W derness and nmanaged as part of the Pharoah
Lake W derness. A portion of the variance site east of the road
is wthin one-eighth mle of the Wlderness Area and is therefore
designated a Critical Environnmental Area (CEA) by the Agency.
However, none of the variance site west of the road, where the
dwelling is located, is within the CEA
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In the vicinity of the variance site along Adirondack Road, there
are many | ake-side dwellings and canps in both directions. The
pattern of ownership consists of narrow rectangul ar |ots, each
havi ng a narrow pi ece of shoreline. The variance site is 1.5+
mles north of the Haml et of Adirondack. Both sides of Schroon
Lake in this |ocation are designated Mdderate Intensity Use on

t he Adirondack Park Land Use and Devel opnent Pl an Map.

Fut ur e Subdi vi si on and Devel opnent

In addition to the existing single famly dwelling, not nore than
1 additional principal building will be allowed on the 2. 3%x-acre
variance site unless the overall intensity guidelines of the

Adi rondack Park Agency Act or the Park Plan Map are anended or,
pursuant to the adoption of an Agency-approved |ocal |and use
program refined so as to pernmt additional principal

building(s). Due to site limtations, the Agency nmakes no
assurances the maxi mum devel opnent mat hematically all owed can be
appr oved.

Any future new | and use and devel opnent on or subdivision of the
variance site wll likely require a permt fromthe Agency
pursuant to Section 810(1)(b)(1)(d) of the Adirondack Park Agency
Act, because nost of the vacant portion of the variance site is
Wi thin one-eighth mle of forest preserve |land classified

wi | der ness.

Public Notice and Comrent

The Agency notified all parties as required by the Adirondack
Par k Agency Act and Agency regul ations. No comrent letters were
received. One nenber of the public spoke at the July 26, 2012
public hearing. She is a resident of Schroon Lake and indicated
her belief that the variance request will have no adverse inpacts
on the | ake and should be granted, with a condition protecting
shorel i ne vegetati on.

Publ i ¢ Heari ng

On July 26, 2012, a public hearing on the variance request was
held in the Town of Schroon. The hearing was attended by four
menbers of Agency staff, the applicants, and one nenber of the
public. No objections were made to the proposal during the
heari ng.
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O her Requl atory Permts and Approval s

The Town of Schroon issued a building permt dated March 3, 2011
for the nmaster bathroom | ateral expansion, as well as interior
ki tchen renovati ons.

Wat er Resources

Provi ded the expansion is built on piers as shown on the project
pl ans, then there will be no adverse inpact to the water quality
of Schroon Lake.

Open Space/ Aest heti cs/ Shorel i ne Charact er

Provided the exterior materials and colors of the |ateral
expansion are of earth tone colors and provided no trees are
removed fromthe area specified by Condition 8, then the
expansi on authorized herein will not be noticeable from Schroon
Lake.

Historic Sites or Structures

The original dwelling is 52+ years old, but the portion to be
expanded was built after 1989. Based on the New York State

O fice of Parks, Recreation, and Hi storic Preservation’'s
Geographic Information System for Archeol ogy and the Nati onal
Regi ster, the site is not within an archeologically sensitive
area. The variance as proposed and authorized herein will not
cause any change in the quality of “registered,” “eligible,” or
“inventoried’” property as those terns are defined in 9 NYCRR
Section 426.2 for the purposes of inplenenting Section 14.09 of
the New York State Historic Preservation Act of 1980

VARI ANCE | MPACTS AND CRI TERI A

The follow ng findings evaluate the variance proposal pursuant to
the standards and criteria set forth in 9 NYCRR 576.1

(a) Wether there are practical difficulties in carrying out
the strict letter of the shoreline restrictions

The entirety of the existing single famly dwelling is wthin the
shoreline structure setback of Schroon Lake and the naster
bedroomis on the | ake side of the dwelling. Therefore, the
exterior addition of a nmaster bathroom or any expansion of the
dwel ling toward the | ake or laterally, would require an Agency
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variance. Also, the dwelling sits at the base of a steep sl ope
with a 30-40% grade, which presents a practical difficulty for
any rearward expansi on as described in Finding 20(c)(4).

(b) Wether the adverse consequences to the applicants resulting
fromdenial are greater than the public purpose sought to be
served by the restriction.

The public purpose sought to be served by the shoreline structure
setback in Section 806 of the Adirondack Park Agency Act includes
protection of water quality and the aesthetic character of the
shoreline. The adverse consequences to the applicants resulting
fromdenial would be the continued use of the dwelling with one
bat hroom no master bathroom and no washer/dryer facilities,
because they have indicated that they will not add a naster

bat hroom unl ess they can build it in the proposed variance

| ocati on.

(c) In determ ning whether a variance shall be granted, the
agency w Il consider, anong other rel evant factors:

(1) Wether the application requests the mninumreli ef
necessary;
Recogni zing that the goal of the applicants is to have
a master bathroom i.e., a new bathroomoff the
exi sting master bedroom then the south-wall |ocation
chosen for this expansion is preferable to an expansion
off the west side of the bedroom which would be cl oser
to the | ake. The proposal does not encroach further
upon the shoreline of Schroon Lake than the existing
dwel ling. The design of the bathroomitself mnimzes
the wwdth of the |ateral expansion by orienting the
| ength of the bathroom (13 feet 7 inches) along the
exi sting exterior wall. Only the width of the
expansion (5 feet 7 inches) would face Schroon Lake.
The interior of the bathroomis efficiently designed
and m nimzes the overall size of the expansion to 76
square feet.

(2) Wether granting the variance will create a substanti al
detrinment to adjoining or nearby |andowners;
There will be no adverse inpacts to adjoining or nearby
| andowners as a result of this project.

(3) Wether the difficulty can be obviated by a feasible
nmet hod ot her than a vari ance;
A bat hroom coul d be added to the rear of the existing
dwel ling without a variance, however this rearward
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alternative would require nore earthwork, the potential
removal and/or damage to trees, the construction of an
access road for excavation equi pnent, be nore expensive
t han the proposed | ocation, and woul d not achi eve the
applicants’ objective of adding a bathroomto the

exi sting master bedroom A bathroom could be added to
the interior of the existing dwelling, within the

exi sting footprint, however the nost |likely | ocation
for this option would result in the | oss of at |east
hal f of the existing porch. The porch is integral to
the applicants’ use and enjoynent of the dwelling.

They indicated that nost neals are eaten on the porch
and that it is used extensively for sitting and
entertaining. For the reasons given, neither
alternative represents a practical or feasible option.

The manner in which the difficulty arose;

The difficulty arose fromthe fact that the dwelling is
wholly within the shoreline setback area, the |ocation
of the master bedroom the applicants’ desire to have a
mast er bat hroom and their analysis that building off
the rear of the dwelling or inside the existing
footprint would not neet their objectives in a
practical or feasible nmanner.

Whet her granting the variance wll| adversely affect the
natural, scenic, and open space resources of the Park
and any adj oi ning water body, due to erosion, surface
runof f, subsurface sewage effluent, change in aesthetic
character, or any other inpacts which would not

ot herw se occur; and

Granting the variance as proposed will have no adverse
effects on water quality due to the small size of the
expansion, the fact that there will be no foundation
bel ow t he expansion (it wll be on posts or piers), and
the fact that no vegetation needs to be renoved to
construct the expansion. Ganting the variance as
proposed will have no adverse effect on the aesthetic
character of shoreline as viewed from Schroon Lake,

gi ven the presence of vegetation that wll fully screen
t he expansion fromthe | ake.

Whet her the inposition of conditions upon the granting
of the variance will aneliorate the adverse effects
referred to in paragraph (5) of this subdivision.

The inposition of conditions 7 and 8, regarding
exterior color and vegetation renoval, will prevent any
potential future adverse effects to the aesthetic
character of the shoreline of Schroon Lake.
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Specifically, these conditions Ilimt the exterior color
of the expansion to earth tone colors and restrict the
removal of woody vegetation from between the expansion
and the shoreline. Matching the existing house col or
in this case would satisfy the color condition.

CONCLUSI ONS OF LAW

A There are practical difficulties in the way of carrying out
the strict letter of the shoreline restrictions.

B. The adverse consequences resulting fromdenial of this
request are greater than the public purpose sought to be
served by the restrictions.

C. The factors set forth in 9 NYCRR 8§ 576.1(c) have been
consi der ed:

(1) whether the application requests the mnimumrelief
necessary;

(2) whether there will be a substantial detrinment to
adj acent or nearby | andowners;

(3) whether the difficulty can be obviated by a feasible
met hod ot her than the vari ance;

(4) the manner in which the difficulty arose;

(5) whether granting the variance will adversely affect the
resources of the Park; and

(6) whether the conditions noted herein will ameliorate any
adverse effects.

The variance, pursuant to 8806 of the Adirondack Park Agency Act
and 9 NYCRR Part 576, observes the spirit of the Act, secures
public safety and wel fare, and does substantial justice.

A variance of the ternms of the APA Act is not personal and runs

with the land. Recording of this Oder Ganting Variance is
intended to provide notice to subsequent owners of the |and.
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ORDER i ssued this day
of , 2012.

ADI RONDACK PARK AGENCY
BY:

Richard E. Wber, I1I
Deputy Director (Regulatory Prograns)

STATE OF NEW YORK)
) ss.:
COUNTY OF ESSEX )

On the day of in the year 2012, before ne, the
undersigned, a Notary Public in and for said State, personally
appeared R chard E. Whber, 11l personally known to ne or proved to ne

on the basis of satisfactory evidence to be the individual whose nane
is subscribed to the within instrument and acknow edged to nme that he
executed the same in his capacity, and that by his signature on the
instrunment, the individual, or the person upon behalf of which the

i ndi vi dual acted, executed the instrunent.

Not ary Public

REW ADL: SLB: JLM m r
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