
 
 

 
MEMORANDUM 

 
 
TO:  Terry Martino  
 
FROM:  James Townsend, Counsel   
 
DATE:  June 2, 2016 
  
RE:   Proposed Rule Making - SEQR Rules (9 NYCRR Part 586)  
 
For Agency information, please find enclosed a revised staff proposal to repeal and 
replace APA’s State Environmental Quality Review Act (“SEQR”) rules in 9 NYCRR Part 
586.  A red-lined version comparing the revised rules to staff’s original proposal is also 
enclosed.  The revised rules reflect consultation with DEC’s legal and technical SEQR 
staff and take into consideration a comment letter received on the original proposal 
(enclosed).   
 
Staff intend to seek input on the revised rules from the Local Government Review Board 
and other key stakeholders.  Our goal is to seek Agency approval to proceed with a 
formal rulemaking within the next several months.    
 
Goals of proposed rulemaking:  
 
(1) To eliminate APA’s SEQR rules that duplicate DEC’s SEQR rules; (2) To update and 
clarify APA’s lists of Type 1 and Type 2 projects; and (3) To add rules necessary for 
APA-specific implementation of SEQR.  
 
Statutory/regulatory context:  
 
SEQR is set forth in Article 8 of the Environmental Conservation Law (“ECL”). The 
statute empowers the New York Department of Environmental Conservation (“DEC”) to 
adopt rules governing the law’s implementation, which it has done in 6 NYCRR Part 
617.  DEC’s rules “provide a statewide regulatory framework for the implementation of 
SEQR by all state and local agencies.”1   Local governments and other agencies, 
including APA, are authorized by SEQR to adopt rules providing “additional procedures 
as may be necessary”2 for them to implement SEQR. Those rules must be consistent 
with DEC’s rules.3  

1 6 NYCRR 617.1(e) 
2 ECL § 8-0113(3) 
3 Id. 
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SEQR applies to all actions that APA proposes or approves.  DEC’s rules list some 
common types of governmental actions as Type I or Type II.  Under DEC’s rules, all 
other actions are “Unlisted” actions. Type I actions are more likely than Unlisted actions 
to require an environmental impact statement.  Type II actions do not require an 
environmental impact statement under SEQR.  APA Class A and Class B regional 
projects under are listed in DEC’s rules as Type II actions.  APA is subject to DEC’s 
Type I and Type II action lists, but may adopt its own lists of additional Type I and Type 
II actions.4 
 
Discussion of revised rules: 
  
Goal #1 – In our discussions with DEC’s SEQR staff regarding APA’s proposed rules, 
DEC staff have strongly encouraged APA to adopt a minimalist approach.  By contrast, 
the public comment letter responding to staff’s original proposal generally urges APA to 
retain all of its existing SEQR rules as “essential to understanding the Agency’s relation 
to and substantive and procedural obligations under SEQR.”  Compared to APA’s 
existing rules, staff believe that the revised rules will provide far more clarity in this 
regard.  APA’s existing SEQR rules are duplicative and in some cases inconsistent with 
DEC’s rules, creating confusion.  The revised rules simply provide that DEC’s rules 
govern APA’s SEQR implementation and definitions, and only include a handful of 
additional rules specific to APA’s implementation of SEQR.     
 
Goal #2 – The public comment letter provided some thoughtful comments on APA’s 
existing and proposed Type I/Type II action lists, which staff respond to below.   
 
Type I comments –  
 

1. Staff have revised the introductory language to the Type I list to more closely 
conform to DEC’s rules, as suggested by the commenters. 

2. The commenters objected to the proposed elimination of rulemakings from APA’s 
Type I action list.  Staff continue to believe that making all rulemaking actions 
Unlisted actions (this includes the types of rulemakings on the existing Type II 
action list) is preferable, given the wide range of the types and substance of 
rulemakings that may occur.  It is also consistent with DEC’s approach to 
rulemakings in its SEQR rules.  DEC concurs with this approach.  

3. Staff do not agree with the commenters on the need for a reference to the Final 
Generic Environmental Impact Statement in APA’s SEQR rule concerning 
amendments to the Adirondack Land Use and Development Plan Map. 

4. The existing rules include a paragraph denoting certain types of rivers projects as 
Type I actions.  The commenters ask for retention of this complicated paragraph.  
Staff continue to propose its elimination in favor making all rivers projects 
Unlisted actions.  

 
 

4 6 NYCRR § 617.14(e) 
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Type II comments – 
 
APA’s existing rules include as Type II actions rivers projects that are not Type I 
actions and all projects solely subject to the Freshwater Wetlands Act jurisdiction.  As 
the commenters correctly point out, DEC’s rules only allow other agencies to add 
actions as Type II that will “in no case, have a significant adverse impact on the 
environment.”5  This generic conclusion cannot be made with respect to all of the rivers 
or wetlands projects now denoted Type II by APA’s existing rules.  Accordingly, staff 
propose to eliminate these types of projects from APA’s existing Type II action list, 
making them Unlisted actions instead. 

 
Goal #3 – Section 586.5 of staff’s original proposal provided “additional procedures” to 
apply to APA’s implementation of SEQR.  Based on staff’s discussions with DEC, the 
only APA-specific procedural rule needed in APA’s rules is to provide that time periods 
required by the APA Act or APA’s rules may be applied in the review of SEQR 
documents and for public hearings.  DEC’s rules allow for this type of individual-agency 
rule.  Accordingly, this section has been revised to eliminate the other subdivisions, all 
of which would have been duplicative of SEQR or DEC’s rules. 
 
Finally, the commenters’ make a general assertion that there is a need to amend SEQR 
to allow APA to require an environmental impact statement for Class A or Class B 
regional projects that will have a significant effect on the environment.  As a clarification, 
SEQR only provides that an environmental impact statement is not required for such 
projects.  It does not prohibit APA from requiring an environmental impact statement for 
Class A or Class B regional projects.  APA’s existing rules recognize this distinction, 
authorizing APA to take the procedural step of requiring “an environmental impact 
statement containing some or all of the elements required by”6 SEQR for Class A or 
Class B projects that are not minor projects when it is needed in order to enable APA to 
make all of the required “findings and determinations” for the project. 7           
 
JTT:mp 
Enclosures 

5 6 NYCRR § 617.5(b)(1) 
6 9 NYCRR § 572.4(c) 
7 Id., See also, Ass'n for Prot. of Adirondacks, Inc. v. Town Bd. of Town of Tupper Lake, 64 A.D.3d 825, 
826-27, 882 N.Y.S.2d 534, 537 (2009) 
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PROPOSED RULES PRESENTED TO THE AGENCY  
Part 586 is repealed and a new Part 586 is adopted to read as follows:  

§ 586.1 Purpose of this Part. 

The regulations set forth in 6 NYCRRpurpose of this Part 617 govern the Agency’s implementation of 

the State Environmental Quality Review Act (SEQR).  This Part provides regulationsis to provide 

rules, in addition to those set forth in 6 NYCRR Part 617, which are necessary for the 

Agency’sagency’s implementation of SEQR.and compliance with the State Environmental Quality 

Review Act, Environmental Conservation Law Article 8 (SEQR). 

§ 586.2 Definitions. 

The terms used in this Part have the meanings given to them in Environmental Conservation Law 

section 8-0105,  6 NYCRR Part 617 or in this Subtitle, as applicable.   

§ 586.3 General rules. 

(a)  The agency’s implementation of SEQR is governed by 6 NYCRR Part 617 and the rules provided 

in this Part. 

(b)  Agency actions that are not listed as Type I Actionsor Type II in 6 NYCRR Part 617 or in this Part 

are Unlisted actions. 

(d)  In addition to the requirements of 6 NYCRR Part 617, the agency shall publish any negative 

declaration for an Unlisted action in the Environmental Notice Bulletin (ENB). 

§ 586.4 Type I actions. 

(a) The Type I actions listed in this section are in addition to those listed in                6 NYCRR Part 

617 and are.   A Type I action carries with it the presumption that it is more likely tothan an Unlisted 

action to have a significant adverse impact on the environment and require the preparation of an 

environmental impact statement than Unlisted actions ..         

(b) The following are Type I actions:  

(1)  Amendments to the official Adirondack Park Land Use and Development Plan Map pursuant to 

subdivisions (1) – (3) of Executive Law section 805(2)(c). 
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PROPOSED RULES PRESENTED TO THE AGENCY  
(2)  Recommendations to the Governorgovernor and Legislaturelegislature of amendments to the 

official Adirondack Park Land Use and Development Plan Map pursuant to Executive Law section 

805(2)(d) .  

(3)  Additions to the classification of compatible use lists, or recommendations to the 

Governorgovernor and Legislaturelegislature of subtractions therefrom, pursuant to Executive Law 

section 805(3)(b). 

(4)  ApprovalInitial approval of local land use programs, components thereof or industrial site plan 

review laws or ordinances pursuant to subdivisions (1) – (5) of Executive Law section 807. 

(5)  Amendments to and recommendationsRecommendations of amendments to the 

Governorgovernor for the master plan for the management of State lands pursuant to Executive Law 

section 816(2), except for recommendations of amendments for the correction of mapping errors, the 

more precise definition of boundaries and minor technical changes to the master plan. 

 (6)  Transfer to a town or village of any or all jurisdiction over regulated activities in freshwater 

wetlands in the Adirondack Park pursuant to section 24-0803 of the Environmental Conservation Law. 

(7)  The approval of a rivers system land management plan pursuant to section 577.9 of this Subtitle. 

(8)  The issuance of a general permit pursuant to section 572.23 of this Subtitle. 

§ 586.45 Type II Actionsactions. 

(a) The Type II actions listed in this section are in addition to those listed in 6 NYCRR Part 617.     

(b) The following are Type II actions:   

(1)  Contracting, including the contracting for or acceptance of professional and technical assistance 

or advice, or any funding or planning activities not in respect to typeType I actions listed in 6 NYCRR 

section 617.4 or in section 586.3 of this Subtitle. 

(2)  Amendments to the master plan for the management of State lands pursuant to Executive Law 

section 816(2) for the correction of mapping errors, the more precise definition of boundaries and 

minor technical changes to the master plan.  
2 

 

Formatted: Font: +Body (Calibri), 11 pt



PROPOSED RULES PRESENTED TO THE AGENCY  
(3)  The approval of any rivers project or variance pursuant to Part 577 of this Subtitle. 

(4)  The approval of any regulated activity in wetlands that is jurisdictional pursuant to Environmental 

Conservation Law Article 24, but not Executive Law section 810. 

(5(2)  The preparation and distribution of any report required by section Executive Law section 

804(10). 

(63)  The granting of individual variances andfrom the shoreline clustering permits pursuant to 

restrictions set forth in Executive Law section 806.  and Part 577 of this Subtitle. 

(7)4)  The reversal of variances pursuant to Executive Law section 808(3). 

 

 

 

§ 586.5 Additional procedures applicable6 Time periods. 

In order to Agency actions.  

(a)  For all actions that it proposes or approves, the Agency shall comply with Environmental 

Conservation Law section 8-0109(1)  to realizecoordinate the policies and goals of SEQR, and to 

select alternatives which, consistent with social, economic and other essential considerations, to the 

maximum extent practicable minimize or avoid adverse environmental effects.    

(b)  The Agency shall include a reference to SEQR notices for an action in other public notices 

required by this Subtitle with respect to the same action. 

(c)  Public hearings the Agency determines to hold pursuant to 6 NYCRR Part 617 shall follow the 

review process and timeframes provided for such hearings in the with  agency procedures, the 

agency may follow the time periods established by the Adirondack Park Agency Act or this Subtitle, 

as applicable.   

(d)  The Agency may direct the executive director to issue its findings statement and a decision for an 

action that has been the subject in the preparation and review of a final environmental impact 
3 
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PROPOSED RULES PRESENTED TO THE AGENCY  
statement (“FEIS”) after affording agencies and the public not less than 10 calendar days in which to 

consider the FEIS following publicationSEQR documents, and the conduct of the notice of completion 

of the FEIS in the Environmental Notice Bulletin pursuant to 6 NYCRR Part 617.public hearings.    

Subdivision (d) of section 572.23 is repealed and subdivisions (e), (f), (g) and (h) of section 572.23 

are renumbered (d), (e), (f) and (g).    
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Part 586 is repealed and a new Part 586 is adopted to read as follows:  

§ 586.1 Purpose of this Part. 

The purpose of this Part is to provide rules, in addition to those set forth in 6 NYCRR Part 617, which 

are necessary for the agency’s implementation of and compliance with the State Environmental 

Quality Review Act, Environmental Conservation Law Article 8 (SEQR). 

§ 586.2 Definitions. 

The terms used in this Part have the meanings given to them in Environmental Conservation Law 

section 8-0105,  6 NYCRR Part 617 or in this Subtitle, as applicable.   

§ 586.3 General rules. 

(a)  The agency’s implementation of SEQR is governed by 6 NYCRR Part 617 and the rules provided 

in this Part. 

(b)  Agency actions that are not listed as Type I or Type II in 6 NYCRR Part 617 or in this Part are 

Unlisted actions. 

(d)  In addition to the requirements of 6 NYCRR Part 617, the agency shall publish any negative 

declaration for an Unlisted action in the Environmental Notice Bulletin (ENB). 

§ 586.4 Type I actions. 

(a) The Type I actions listed in this section are in addition to those listed in 6 NYCRR Part 617.   A 

Type I action carries with it the presumption that it is more likely than an Unlisted action to have a 

significant adverse impact on the environment and require an environmental impact statement.         

(b) The following are Type I actions:  

(1) Amendments to the official Adirondack Park Land Use and Development Plan Map pursuant to 

subdivisions (1) – (3) of Executive Law section 805(2)(c). 

(2)  Recommendations to the governor and legislature of amendments to the official Adirondack Park 

Land Use and Development Plan Map pursuant to Executive Law section 805(2)(d) .  
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(3)  Additions to the compatible use lists, or recommendations to the governor and legislature of 

subtractions therefrom, pursuant to Executive Law section 805(3)(b). 

(4)  Initial approval of local land use programs, components thereof or industrial site plan review laws 

or ordinances pursuant to subdivisions (1) – (5) of Executive Law section 807. 

(5)  Recommendations of amendments to the governor for the master plan for the management of 

State lands pursuant to Executive Law section 816(2), except for recommendations of amendments 

for the correction of mapping errors, the more precise definition of boundaries and minor technical 

changes to the master plan. 

 (6)  Transfer to a town or village of any or all jurisdiction over regulated activities in freshwater 

wetlands in the Adirondack Park pursuant to section 24-0803 of the Environmental Conservation Law. 

(7)  The approval of a rivers system land management plan pursuant to section 577.9 of this Subtitle. 

(8)  The issuance of a general permit pursuant to section 572.23 of this Subtitle. 

§ 586.5 Type II actions. 

(a) The Type II actions listed in this section are in addition to those listed in 6 NYCRR Part 617.     

(b) The following are Type II actions:   

(1)  Contracting, including the contracting for or acceptance of professional and technical assistance 

or advice, or any funding or planning activities not in respect to Type I actions listed in 6 NYCRR 

section 617.4 or in section 586.3 of this Subtitle. 

(2)  The preparation and distribution of any report required by section Executive Law section 804(10). 

(3)  The granting of individual variances from the shoreline restrictions set forth in Executive Law 

section 806 and Part 577 of this Subtitle. 

(4)  The reversal of variances pursuant to Executive Law section 808(3). 
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§ 586.6 Time periods. 

In order to coordinate the SEQR environmental review process with  agency procedures, the agency 

may follow the time periods established by the Adirondack Park Agency Act or this Subtitle in the 

preparation and review of SEQR documents, and the conduct of public hearings.    

Subdivision (d) of section 572.23 is repealed and subdivisions (e), (f), (g) and (h) of section 572.23 

are renumbered (d), (e), (f) and (g).    
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