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John H. Merriman, Jr.
4801 Butler Drive
Cortland, NY 13045

October 15, 2008

Mr. John S. Banta, Counsel
Adirondack Park Agency
PO Box 99

Ray Brook, NY 12977

Dear Mr. Banta:

I am writing in regards to the proposed revisions to Section 575.5, subsection 2, that would
amend Agency regulations by prohibiting the expansion of pre-existing structures located within
the shoreline setback area unless a variance is granted. Several points are noted below:

1. Please review the explicit wording found in section 811]5] of the APA Act:

“Any existing land use or deveiopment, inciuding any structure being restored or rebuilt in whole or in part, being
increased or expanded, whether in successive stages or at one time, to a total of less than twenty-five percent of its
size or square footage at the date of enactment or when originally built or undertaken, whichever is later, shall not
be subject to review by the agency. Any material increase or expansion thereafter shall constitute a reviewable land
use or development if otherwise within the agency's review jurisdiction. In no case shali any increase or expansion
violate, or increase non-compliance with, the minimum setback requirements of the shoreline restrictions.
Notwithstanding the foregoing, a single family dwelling or mobile home may always be enlarged or rebuilt to any
extent provided that it continues to be used as such, provided, however, that no such increase ot expansion shall
violale, or increase any non-compliance with, the minimum setback requirements of the shoreline restrictions.”

A literal reading of this section clearly shows the intent of the law is to provide special
accommodation for pre-existing structures that fall within the shoreline setback regulations with
no reference to obtaining variances. The law is very explicit and the current Section 575.5,
subsection 2, accurately reflects what the legislature intended.

2. Since the current Section 575.5, subsection 2, has been in effect for over thirty years and there
have not been any legislative amendments to 811[5], the threshold for changing the existing
regulation must be set very high. Normally, regulations are modified when the enabling
legislation is amended or court cases provide more specific or contrary interpretations. None of
this has occurred and therefore there is no legal justification to amend the existing Section 5753,
subsection 2, which correctly inferpreted 811[5] over thirty years ago. :

3. The prbposed revisions to Section 575.5, subsection 2, would amend Agency regulations by
prohibiting the expansion of pre-existing structures located within the shoreline setback area



unless a variance is granted. The problem with this approach is there is no statutory restriction
that necessitates obtaining relief from. A variance should not have to be required for an action
that is clearly statutorily protected under 811[5]. In essence, a universal pre-variance was granted
in the law for pre-existing structures as long as they are expanded according to the limits set forth
in 811[5].

4. The discussion found in the DSGEIS for this proposed revision contains tortured logic and
unsubstantiated conclusions. For example it states:

“The existing regulation allows significant expansions of structures already located within the shoreline setback area,
vet no expansion into the setback area is allowed for conforming structures. Thus, the existing rule creates an
anomaly which allows a non-conforming structure to increase its non-conformance vet does not allow any non-
conforming addition to a conforming structure.”

As stated previously, it is clear the law provides special provisions and rights for pre-existing
non-conforming structures to expand. To say that it makes sense to eliminate this statutory
accommodation via a new regulatory amendment that repeals the existing one simply because it
is not fair that pre-existing conforming structures do not have the same expansion rights is
ludicrous. Even in most municipal zoning regulations pre-existing non-conforming structures
almost always have “rights” that a conforming or new structure would not be eligible for.
Besides, pre-existing conforming structures and new structures can always apply to the Agency
for a variance, as they should, according to the law and regulations. :

5. The DSGFEIS states:

“The Agency believes that this increase in non-conformance contravenes the statutory requirements. Moreover, the
resulting anomalies are fundamentally unfair to the law abiding neighbors and the public and not protective of
shoreline values.”

Fairness is a broad topie, often with several sides to it. t may seem unfair to an adjoining
property owner that the owner of a pre-existing non-conforming structure can expand it as long
as the expansion is not closer to mean high water. On the other hand, it is hardly fair to tell the
owner of a pre-existing non-conforming structure that he no longer has an absolute right to
expand it (subject to the restrictions contained in 811[5]) and now has to apply for a variance
with an unknown chance of obtaining said permit being that it is clear from the statements in the
DSGEIS that the intent of requiring a variance is so that “...expansions may not violate the
shoreline requirements.” For some structures it would be impossible to expand even rearwards
without still being in violation of the shoreline setback requirements.

6. The DSGEIS states:

“Consistent with the stated intent to protect shorelines, the Executive Law requirements should be read and
implemented to prevent increasing non-compliance with statutory shoreline protection.

Section 811f5] of the Adirondack Park Agency Act pfovides that preexisting structures may be expanded by
less than 25 percent without a permit, and that dwellings may be expanded to any size without a permit (unless
a critical environmental area [CEA] or other jurisdictional threshold is met). However, the language is careful



to state: "provided, however, that no such increase or expansion shall violate, or increase any non-compliance
. with, the minimum setback requirements of the shoreline restrictions.” In other words, the shoreline restrictions
are more important than the general rule allowing preexisting structures to expand, and expansions may not

violate the shoreline requirements.”

The existing regulation, Section 575.5, subsection 2, has been in effect for over thirty years
which the proposed amendment would essentially repeal. Are you saying the existing regulation
has improperly interpreted the law, 811[5], for over thirty years? I think the burden of proof'is
extremely high when it is proposed to essentially reverse a regulation that has existed for over
thirty years and there is no corresponding change in the law it implements. And no such
supporting documentation or proof has been provided.

Summary:

It is very clear the law, section 811{5] of the APA Act, is very specific that pre-existing non-
conforming structures have explicit rights of expansion without requiring authorization from the
Agency. Supporting that contention is the Agency s own current regulation, Section 575.5,
subsection 2, that has been in effect for over 30 years. In the absence of an amendment to 81 If5]
or a redefining court case, the Agency has clearly not provided sufficient justification to make a
radical reinterpretation of section 811[5] of the APA Act, or to reverse Section 575.5, subsection
2. .

Having stated the forgoing, I am not unsympathetic to the issue of small lakeshore cottages being
replaced by mansions within shoreline setback areas. However, the proper and legal procedure is
to document the problem and propose to the Governor and Legislature an amendment to section
811{5] of the APA Act. One option would be to have the current grand-fathered expansion rights
for pre-existing non-conforming structures expire at some future date, after which a variance
from the APA would be necessary. Or, my preference would be to simply amend section 811 {51
to add a reasonable percentage limit (50% or even 100% of the square footage as of 1973) that a
pre-existing non-conforming single family structure may be expanded as long as it is no closer to
mean high water. All proposed larger expansions would require a variance or permit from the
APA.

Sincerely,

John H. Merriman, Jr



Mailing Address & PO. Box 204 & Glens Fallis, New York 12801

October 21, 2008

John 8. Banta, Counsel
Adirondack Park Agency
PO Box 99

Ray Brook, NY 12977

RE: Comments on October 2008 rulemaking
Dear Mr. Banta:

The Agency’s own news release regarding the current round of rulemaking hearings states
that purpose of the rulemaking is to aid in “clarifying the Agency’s existing regulatory
language™ and “introducing more consistency, uniformity, and predictability...”, goals the
New York Blue Line Council has consistently supported since the beginning of the
regulatory reform process. We believe, however, that some of the current set of proposed
rules fails these critical tests and should not be allowed to. go forward, - o

Square Feet of ¥loor Space

We support the adoption of this regulation. It is clear, provides needed guidance, and
is conveniently measurable.

Hunting & Fishing Cabins

While we are agreed that some clarification of the “hunting and fishing cabin” definition
is in order, the Agency’s proposed changes do nothing to improve the existing definition.
In the past, several words and phrases in the definition allowed for widely inconsistent
interpretation and advice from Agency staff, and the current wording continues the
tradition.

For example, we have witnessed Agency Commissioners fail to reach consensus on what
“designed and used only for occasional occupancy” means after lengthy discussion in
public meetings. Yet that phrase is still part of a draft rule despite the commissioners,
staff and public having no idea what is intended. The addition of “and used only” to the
offending phrase does nothing to improve on the confusion caused by a total lack of
clarity about what constitutes “occasional occupancy.” The New York Blue Line
Council suggests that the whole phrase “designed and used only for occasional



occupancy” should be discarded since the inclusion of other new language requiring
a cabin to have primitive structural characteristics should sufficiently limit the
audience to occasional users.

In addition, “similar purposes” suffers from a similar defect. In a case involving
recreational cabins, Agency legal staff gave Commissioners the advice that skeet shooting
is similar to hunting while hiking is not. Certainly that is true if the measure of “similar”
is defined as activities requiring a gun. But skeet shooting also requires a well developed
facility in a treeless setting, not a forest. Hunting often involves hiking, and fishing
doesn’t require a gun. If one considers recreational activities that take place in a natural
setting, hiking most certainly qualifies as a “similar purpose.” In fact the Temporary
Study Commission’s recreation report that preceded and in part formed the basis for the
APA Act spoke to the diverse nature of the recreation taking place on private lands in the
Adirondacks, and clearly the term “hunting and fishing cabins” as used in the APA Act
was intended to convey only the general nature of the building, not define the only
‘ailowed activities. Soumie tine ago the New York Blue Line Councii suggested that
the non-controversial, already defined term “open space recreation use” be
substituted for “similar purposes.” This would allow the activities contemplated in a
non-jurisdictional hunting and fishing cabin to coincide with those allowed on a non-
Jurisdictional passive recreational lease as currently defined under Agency law and rules.
Since the majority of hunting and fishing cabins are on recreational leases, this would
provide clarity and consistency.

Both the “similar purposes” and “occasional occupancy” features of the proposed
regulation are not only vague and subject to widely various interpretation, they are also
extremely difficult and costly to enforce. Hunting and fishing cabin occupants would
likely have to submit log books of occupancy and activity data which Agency staff could
then audit and verify to assure that the arbitrary standards were being “met.” Clearly this
would be a waste of taxpayer’s money. If the intent is to avoid enforcing these provisions
of the regulation to avoid these costs, why then include them?

Regulated Activities for Subdivisions Involving Wetlands

The “Regulatory Impact Statement” (August 12, 2008) says that “With regard to
government costs, the new non-jurisdictional and general permit options may result in
fewer jurisdictional projects.” However, the purpose of rewriting these regulations is to
avoid developers “gerrymandering” lot lines and to make subdivisions involving impacts
to wetlands jurisdictional where there is no current Jurisdiction. In addition, requiring
that lot lines avoid wetlands by 200 feet and limiting road location by adding buffers and
slope limitations will have the effect of making additional projects jurisdictional. We
think it highly unlikely that costs to the APA will be reduced. We also think it highly
unlikely that costs to those seeking subdivisions will be reduced.

When queried at public hearing, Agency staff responded that the “science” behind the
use of a 200 foot setback or buffer number was internally developed by Agency’s
Resource Analysis staff, There was no attempt made to offer peer reviewed scientific
literature that supported the notion that a 200 foot buffer would better protect wetlands



that a 100 foot buffer or a 50 foot buffer. This is a “scientific” fox guarding the henhouse
situation.

When Agency Staff was asked about the increased costs or size of the audience for this
proposed regulation, they responded that it was difficult or impossible to gauge the
overall costs since some subdividers might save while others might incur additional costs.

Thus we have a very flawed cost-benefit analysis. The APA’s staff cannot accurately
identify or substantiate the benefits provided by increased jurisdiction and increased
buffers, while at the same time they cannot, by admission, identify or quantify any of the
costs. The New York Blue Line Council recommends that this regulation must not
go forward until such time as the Agency produces a satisfactory cost/benefit
analysis,

We hope our comments will encourage the Agency to improve on these definitions and

rules in a way that more fully complies with the directive to make the Agency’s
regulations more consistent, uniform, and predictable,

Sincerely,

Jits v pobefit”

Pieter Litchfield, President

Ce: GORR
Curt Stiles, APA Chair
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October 23, 2008

Chairman Curt Stiles
Adirondack Park Agency Board
P.O. Box 99

Ray Brook, New York 12977

Dear Chairman Stiles:

['am writing to express my concerns with the recent proposed expansion of jurisdictional
authority of the Adirondack Park Agency. These actions will most certainfy have a negative
impact on the lives of those who work and live in the Adirondacks,

As a member of the New York State Legislature, I am deeply disturbed by the proposed
expansion of the agency’s jurisdiction into additional areas that clearly lie within the purview of
the Legislature. It was the Legislature that created the APA. its role, responsibilities, and
regulatory authority and expressly defined its jurisdiction. Therefore it should be the
Legislature, not the agency, which makes any amendments to the act with respect to
jurisdictional matters,

A constitutional amendment passed the Senate this year that allows the Legislature by majority
vote of both houses to invalidate regulations not consistent with the legislative intent or which
are likely to have a substantial unanticipated fiscal impact on the state or local governments,
Clearly, your proposals are not consistent with the Legislature’s intent when it created the APA.

I would appreciate your consideration of my concerns and those concerns of the people who live
and attempt to make a living in the Park and rescind the adoption of these proposed “revisions”.

Sincegely,

/Elizabeth O
" Senator '

EOL/rmm

cc: Members of the Adirendack Park Agency Board
Judith Enck

<
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October 24, 2008

Chairman Curt Stiles
Adirondack Park Agency
P.O. Box 99

Ray Brook, New York 12977

Dear Chairman Stiles:

Enclosed are the Review Board’s comments on the 2008 Adirondack Park Agency
proposed revised regulations. The Review Board is extremely concerned that the proposed
regulations are an expansion of Agency jurisdiction by rule making, rather than legislative action.

If the Agency wishes to expand its jurisdiction it should propose a program bill for
consideration by the New York State Legislature..

Sincerely,

/- Frederick H. Monfoe
Executive Director

MEMBERS
Clinton County: John Maye, Howard Aubin* ¢ Essex County: George Canon, Cathy Moses, John Paradis* » Franklin County: Tim Burpos, Jim Frenewe*
Fulton County: Linda Kemper, David Howard®, Syivia Parker** e Hamilton County: Ermina Pincombe®, Brian Towers*
Herkimer County: Henry Eylelhoff, Linda Eylelhoff* e Lewis County: L Kelley Dickinson # St. Lawrence County: Laura §. Perry, Carleen Dowiing*
Saratoga County: Bruce Browmell, Jean Raymond* » Warren County: Ralph Bentley, K evin Gerahty* » Washington County: John LaPointe, Robert Banks*
Secretary Carol A, Monroe, cmonree@adkreviewhoardeom «P.O. Box 579, Chestertown, NY 12817 # (518) 494-3607 @ Fax (518) 494-5472

*Alternate, **Community Lizison
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REVIEW BOARD COMMENTS ON
2008 ADIRONDACK PARK AGENCY PROPOSED REVISED REGULATIONS

The Review Board has reviewed the proposed revisions to the Adirondack Park Agency
regulations and offers the following comments. As written, the proposed revisions would create
or substantially expand Agency jurisdiction. However, the jurisdiction of New York
administrative agencies is created by the New York State Legislature and as such, the creation of
new agency jurisdiction and the expansion of agency jurisdiction is properly a matter for the
legislature.

The Adirondack Park Agency should not create new jurisdiction or expand the
jurisdiction given to it by the legislature without legislative action. Specifically, the proposed
regulations would create new or expand existing jurisdiction in the following ways:

. The proposed revisions relating to subdivisions “involving wetlands” would create new
jurisdiction over otherwise non-jurisdictional subdivisions in which the landowner retains
a lot containing wetlands and substantially expand jurisdiction over lots with boundaries
within 200 feet of wetlands.

. The proposed revisions relating to expansion of non-conforming structures and
wastewater treatment systems within shoreline setback areas would create new variance
jurisdiction over those expansions. (This provision also seems to be inconsistent with
APA Act Section 811 (5) which provides that “... a single family dwelling or mobile
home may always be enlarged or rebuilt to any extent provided that it continues to be
used as such, provided, however, that no such increase or expansion shall violate, or
increase any non-compliance with, the minimum setback requirements of the shoreline
restrictions.” The Review Board believes that the intent of that section of the statute is to
prohibit further encroachment into the shoreline setback, rather than to prohibit expansion
to the rear or lateral expansions.)

. The proposed revisions relating to land division along roads or rights-of-way owned in
fee create new jurisdiction over lots physically in existence by being separated from other
lands in the same ownership by a road or right-of-way owned in fee.

. The proposed revisions relating to the method of measuring floor space create new
jurisdiction over hunting and fishing cabins by providing jurisdiction over cabins with
less than 500 square feet of floor area excluding the footprint of exterior and interior
walls, but with greater than 500 square feet of floor space measured from the outside of
exterior walls and including the footprint of interior walls.

MEMBERS
Clinton. County: John Mage, Howard Aubin* » Essex Coumty: George Canon, Cathy Moses, John Paradis™ « Franklin County: Tim Burpo, Jun Frezete®
Fultot: County; Linds Kemper, David Howard*, Sylvia Parker™ ¢ Hlamilton County: ¥rmina Pincombe®, Brian Towers*
Herkimer County: Henry Bykelhoff, Linda Ekelhoff* « Lewis County: L Kelley Dickinson ¢ St. Lawrence County: Laura J. Penry, Carleen Dowling®
Saratoga County: Bruce Brownell, Jean Raymond* e Wanren County: Ralph Bertley, Kevin Geraglay* « Washington County: john LaPoinse, Robert Banks*
Secretary Carol A Monroe, cronroe@ adkreviewboard com ¢ P.O. Box 579, Chestertown, NY 12817 » {518) 494-3607 o Fax (518) 494-5472

*Alernate, **Community Liaison



The Review Board offers the following comments on the specific proposals.
Jurisdiction over subdivisions invelving wetlands:

Current regulation: The current regulation provides that a jurisdictional “regulated
activity’” includes subdivisions within the boundary of a freshwater wetland. This provision
allows gerrymandering of lot lines in an otherwise non-jurisdictional subdivision to create a lot
containing wetlands to be retained by the landowner and thereby retain the non-jurisdictional
status of the subdivision because the wetland has not been divided. See Section 578.3(nj(1))

Proposed regulation: The proposed revision would add a new subsection which would
create new jurisdiction over “any proposed lot which contains wetlands (including the parcel
proposed for the subdivision road) and any proposed lot adjoining such wetland lot, and all land
use and development related to such lots. The lots referred to in this paragraph constitute the
‘wetland subdivision cluster’ for each wetland.”

The proposed revision would also create an exemption if all lots in a “wetland
subdivision cluster’meet the following criteria:

~ “(a) all proposed parcel boundaries for the wetland subdivision cluster must be located at
least 200 feet from any wetland boundary at all points; and

{b) all subdivision roads which provide access for maore than one lot must be located at
least 50 feet from the wetland and on slopes less than 15 percent; and

(¢) all non-wetland areas of each lot must be able to be reached by an access road which
does not require a wetland crossing and which will not cause adverse wetland impacts, unless
such non-wetland areas are designated by deed covenant to be non-development areas; and

(d) if any lot described in (I) above contains a lawfully existing principal building the lot
must meet this criteria: the on-site water supply and wastewater treatment systems for the
principal building must be located on the lot containing that principal building and there must be
identified on that lot an adequate replacement site for the on-site wastewater treatment system
which site is located at least 100 feet from the wetland.”

The revision also requires the landowner to obtain a written jurisdictional determination
to take advantage of the exception based upon a subdivision map which identifies the proposed
boundaries for the entire subdivision and for each lot in the “wetland subdivision cluster”.



Review Board Position:

The Review Board opposes this proposed regulation because it creates new APA
Jurisdiction over subdivisions without legislative action. The legislature created APA
Jurisdiction in the Adirondack Park Agency Act and the legislature should make all
determinations regarding modification of APA jurisdiction.

Expansion of non-conforming shoreline structures.

Current regulation: Current APA regulations regarding expansion of structures within the
shoreline setback provide that: “an existing single family dwelling or mobile home which is
lawfully in noncompliance with the building setback restrictions may be expanded to the rear or
laterally provided such expansion does not bring the structure any closer to the mean high- water
mark, and provided that the structure continues to be used as a single family residence. An
existing structure other than a single family dwelling or mobile home may be expanded to the
rear, but may not be expanded [aterally within the applicable setback distance to a greater extent
than 25 percent of the average width of the structure existing with the setback distance as of May
22,1973.” Section 575.5.

Current APA regulations regarding sewage system shoreline setback restrictions do not require a
variance for the expansion of a non-conforming wastewater treatment system. Section 575.7.

Proposed regulation: “lt is proposed that Section 575.5, subsection 2, of Agency regulations be
amended to prohibit the expansion of pre-existing structures within the shoreline setback area
unless a variance is granted. This removes an exemption which gave non-conforming structures
more opportunity to expand than existing structures. A companion Section 575.7, dealing with
the shoreline setbacks for on-site wastewater treatment systems is also proposed to be amended.
A new subsection (c) will require that when a pre-existing non-conforming on-site wastewater
treatment system is being replaced, it must be located to meet the shoreline setback requirements
to the greatest extent possible. Also, a new subsection (d) is added to require a variance for the
expansion of a non-conforming wastewater treatment system in conjunction with an actual or
potential proposed increase in occupancy of the associated structure.” SUMMARY OF
PROPOSED RULE TEXT - 2008 Rulemaking, August 12,2008.

Review Board Position:

The Review Board opposes this proposed regulation fother than subsection (c)]
primarily because it creates new APA variance jurisdiction over expansions of pre-existing
structures and wastewater treatment systems without legisiative action. The legislature
created APA jurisdiction in the Adirondack Park Agency Act and the legislature should make
all determinations regarding modification of APA jurisdiction.

Local governments do not have confidence that variance criteria will be fairly applied
by the Agency. Itis likely that no commissioners voting on the variance application will be



residents of the directly affected town or village. Five of the eleven commissioners are not
currently residents of the Adirondacks and will not be directly affected by the economic
impacts of refusal to grant a reasonable variance request. Variance issues are best decided by
residents of the affected community who will be held to a standard of reasonableness by their
neighbors and who will be concerned with the economic impacts of their decisions.

A large number of second home owners have converted small cabins on shorelines to
substantial year round homes. The investments in these new homes increase assessed value

and local governments’ real property tax base. They also create jobs in the construction and
service industries. .

Local governments may decide to amend their land use plans to set reasonable
restrictions on the square footage of expanded structures within the shoreline setback, based
upaon lot size, to discourage the construction of “mini-mansions” on small shoveline lots. The
determination of whether or not that should be done should be left to local government, as it is
elsewhere in New York State.

Land Division Along Roads or rights of way owned in fee:

Current regulation: Current APA regulations provide that: “The sale of a landowner’s entire
ownership on one side of a public road, railroad, right-of-way owned in fee, or other intervening
fee ownership, will not be considered a subdivision. Section 573.4(b).

Proposed regulation: Section 573.4(b) is proposed to be removed. This will eliminate the
automatic creation of separate parcels (available for sale without permit) due to the bisection of
one large parcel by roads or rights-of-way owned in fee, which division of lands often violated
the overall intensity guidelines. SUMMARY OF PROPOSED RULE TEXT - 2008 Rulemaking,
August 12,2008,

Review Board Position:

The Review Board opposes this proposed regulation because it creates new APA
Jurisdiction, without legislative action, over lots physically in existence by virtue of being
separated from the remainder of a landowner’s ownership by a road or right-of-way. The
legislature created APA jurisdiction in the Adirondack Park Agency Act and the legislature
should make all determinations regarding modification of APA jurisdiction.

Measuring floor space:

Current regulations: Current APA regulations do not specify the method of measuring floor
space of a building or a structure other than a building. However, the Agency has gone on record
on this issue in the past in the form of a letter from former Executive Director Bob Glennon to
Andrew Halloran which stated that floor space in a hunting camp is measured from the inside of



exterior walls and excludes the footprint of exterior and interior partitions. This is important
because the Agency does not now have jurisdiction over hunting and fishing cabins under 500
square feet.

Proposed regulation: “Square footage of floor space of a building shall be the area in square
feet measured from the exterior walls of a structure, including the sum total of all floor areas, and
including all attached covered porches and covered decks, and all other attached components
with a roof or cover. The area shall also include any finished attic or basement. For the purpose
of this definition, a finished basement or attic is one which contains walls, flooring, and ceiling
suitable for use as a bedroom, living room, playroom or office are, or if a non-residential use,
suitable for storage, work area, or office.” Section 570.3(Ag).

“Square footage of a structure other than a building shall be the exterior area of the structure,
measured in either elevation (face) or plan(top) view, whichever is larger.” Section 570.3(ah).

Review Board Position:

The Review Board opposes this proposed regulation because it creates new APA
Jurisdiction over hunting and fishing cabins with less than 500 squave feet of interior floor
space excluding the footprint of exterior and interior walls without legislative action. It also
would also create new jurisdiction over conversions of structures when the square footage of
finished basements or attics increase the allowed square footage above the conversion limits.
The legisiature created APA jurisdiction in the Adirondack Park Agency Act and the
legisiature should make all determinations regarding modification of APA jurisdiction.

Hunting and Fishing Cabin:

Current regulation: “Hunting and fishing cabin and private club structure shall mean a cabin,
camp or lean-to or other similar structure designed for occasional occupancy for hunting, fishing,
or similar purposes.”

Proposed regulation: “Hunting and fishing cabin and hunting and fishing and other private club
structure means a cabin, camp or lean-to or other similar structure designed and used only for
occasional occupancy and primarily for hunting, fishing, and similar purposes that (I) is a one-
story structure but may include a sleeping loft; (i1) is built on piers and does not have a
permanent foundation;(iii) is served by a sanitary pit privy or chemical toilet and does not have a
conventional, on-site wastewater treatment system; (iv) does not have pressurized or indoor
plumbing (this prohibition does not preclude a kitchen sink with appropriate grey water leach
pit); and (v) is not connected to any public utilities (such as electric, phone, cable, water or sewer
systems).” ’



Review Board Position:

The Review Board dees not oppose this proposed revision because the practically
unenforceable draft provision that the cabin be “used only for hunting and fishing and
similar purposes” has been replaced with “used only for occasional occupancy and primarily
for hunting, fishing and similar purposes”.
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Qctober 28, 11008

John S. Banta, Counsel
Adirondack Park Agency
PO Box 99
Ray Brook, NY 12977
Re: Floor Space, NYCRR 570.3
Dear Mr. Banta:

twould like to offer a suggestion in determining square footage determinations. | do not
believe your current gefinition is adeqguate: | feel the wording is much too broad and aliows vet
another Interpretation of regulation.

As a 30 year contractor, | deal with 3 different types of square footage:

Primary - which refers to areas supported by the foundation: these are heated, habitable and walk-
able.

Secondaty - describing covered porches, covered decks and the portion ef over plers that are not
heated,

Incidental - which basically covers those used mainty for storaje/utllity function. These are
basements, attics and auxiliary spaces, all of which are ot used for daiiy activity.

| believe the Agency needs to take into account what each structure's usage will be as it
pertains to the design and footprint. If 3 home/camp has a second level, but the living room area
has a cathedral ceiling, the open ceiling area Is not usable squire footage; It simply has a tall
ceiling, A foundation is exactly that : a foundation. It should not be counted into total square
footage. If the owner incorporates bathrooms and living qua-ters into the foundation, then this
area could be given different consideration.

The other area of concern t have Is how you measure siuare footage. Elevation (face) is not
how you measure square footage: [ do not agree with the statement "whichever is larger®. There
is nO reason to inciude the concept of eievation in measuring “area”. square footage of a home Is
the footprint as measured from top elevation. Other than the height of a structure, there is
absolutely no reason to reference “area”.

I look forward to a reply oh my concern and suggestions.

Sincerely,

pp == S\
Gregg wallace
Town Supervisor

cC. Long Lake Town Board,
Adirondack Association of Towns and Villages,
Adirondack Park Local Government Review Board,
NY Sehator O'C. Little,
NY Assemblywoman Sayward
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October 28, 2008

Chairman Curt Stiles
Adirondack Park Agency
PO Box 99

Ray Brook, NY 12977

Dear Chairman Stiles,

What happened to all of the recent lip service by the Adirondack Park Agency to
the concept of sustainable communities in the Adirondacks? After 35 years since
the enactment of the APA Act, it seemed as if the Agency finally realized that the
Adirondack communities had been left behind.

Then why is the APA now trying to push through significant changes to the APA
Act that drastically expand the Agency’s jurisdiction at the expense of private
property owners? Furthermore, since the NY State Legisiature created the APA,
shouldn’t any proposed changes be approved by the Legislature?

The APA's original dual mandates were to provide prudent land use regulations
and help bolster the depressed economy of the Adirondacks. It is often said that
the Adirondacks are too poor in order to enjoy a recession! Adirondack
communities must deal with many critical problems such as affordable housing,
lack of living wage jobs, unfunded mandates, weak economies, reduced student
populations in schools and high taxes. The current economic recession and
energy crisis further exacerbates the situation.

The following far reaching proposals not only transfer more authority to the APA,
but they also have direct negative impacts on the Adirondack economy, property
values and the residents of the Adirondacks.

These far reaching proposals include:

Land division along roads or rights of ways owned in fee: This proposal
eliminates the automatic creation of a separate lot that is physically divided by a
road or right of way from another parcel owned by the same owner. This is a
blatant “taking” and also further affects the affordable housing situation in the
Adirondacks. '

Measuring floor space: This proposal changes how buildings are measured.
According to the APA’s new measuring standards attics, basements, porches and
decks would be included in square footage. Why create a new standard when
there are already guidelines for measuring gross living area.

Jurisdiction over subdivisions involving wetlands: It is understood that
freshwater wetlands should not be interfered with. However this proposal is an




undeniable grab for further APA jurisdiction with obvious negative impacts on
property owners.

Expansion of non-conforming shoreline structures: The structures in question are
not only non-conforming but more importantly pre-existing. This issue should be
left to home rule of the individual municipality.

Hunting and fishing cabin: This proposal, while defining such structures as
designed and used for occasional occupancy, also adds that it can not be
connected to public utilities such as electric. How far do they really want to go?

The APA does not need to further increase its jurisdiction in order to justify its
existence. This is not the first time that drastic changes to the Act have been
proposed in which the NY State Legislature was not going to be involved in the
process and the proposals were flying below the radar leaving most
Adirondackers completely in the dark.

These proposals drastically add significant jurisdiction to the Adirondack Park
Agency, At this point in time the crisis in the Adirondacks is not one of land use
regulations, but the very existence of many Adirondack communities. Now is time
for the APA to develop a comprehensive economic development master plan for
the Adirondacks in order to balance their agenda. Or is this too much to ask for?

Sincerely,

Roger Friedman
Schroon Lake
518-532-7400
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October 28, 2008

Commissioner Curt Stiles
Adirondack Park Agency
PO Box 99

1133 NYS Route 86

Ray Brook, NY 12977

Dear Commissioner Stiles,

I'am writing to express my concern regarding proposed revisions of the regulation governing
shoreline setbacks for single family dwellings.

As the Adirondack Park Agency Local Government Review Board has pointed out, this proposal
is well beyond the scope of an Agency revision of regulations. This proposal is a material
change in jurisdiction that most definitely is the responsibility of the New York State Legislature
not the Adirondack Park Agency.

I respectfully request the Agency cease all discussion on these proposed revisions and work
through the Legislature as directed by statute. '

Please feel free to contact me if you wish to discuss my concern.

Sincerely,

:ﬂ L Vgﬂ

anet L. Duprey
Member of Assembly

>

JLD: cak

cc: Governor David Paterson

Room 937, Legislative Oifice Building, Atbany, Now York 12248 » 518-455-5043, FAX 518-455-5761
202 U.S. Qval, Plattsburgh, New York 12803 » 518-562-1988, FAX 518-563-8970
E-mail: duptey|@ assembly.state.ny.us
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Assemblywornan 113™ District Corrections
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October 23, 2008

Cormnmissioner Curt Stiles
Adirondack Park Agency
P.0O. Box 99

1133 NYS Route 86

Ray Brook, New York 12977

Dear Commissioner Stiles:

This letter is to provide comment regarding the proposed regulations put forth by the Adirondack Park
Agency. The proposed revisions would allow the Agency to create new jurisdiction and/or expand its
existing jurisdiction without legislative action. I believe any expansion of existing jurisdiction is the
responsibility of the New York State Legislature,

Enacting the proposed regulations will only create an additional layer of governmental bureaucracy that
our North Country communities do not need or welcome.

Many of my constituents have expressed concern regarding how these proposed changes will affect their
ability to have quiet enjoyment of their properties.

The Adirendack Park Agency Review Board was put in place to be the eyes and ears of the people of he
Adirondacks. I fully support and agree with the objections the Board of Review submitted regarding the
proposed revisions. The revisions include the following: jurisdiction over subdivisions involving
wetlands; expansion of non-conforming shoreline structures; land division along roads or rights of way
owned in fee; measuring floor space and hunting and {ishing cabins. Please record my comments as
identical to the Board of Reviews comments.

Any changes to the jurisdictional powers of the Adirondack Park Agency should be completely vetted and
subject to legislative approvals.

Please feel free to contact my office to further discuss this concem.

Sincerely,

/ ﬁwﬁwﬁo J

eresa R. Sayward .
Assemblywoman, 113" AD S
Hamilton, Essex; Saratoga and Warren Counties

cc: Governor Paterson
© Judith Enke

Room 940, Legisiative Cifice Building, Albany, New York 12248 » (518) 455-5565, FAX (51 8) 455-5710
District Qffice; 140 Glen Street, Glens Falls, New York 12801 » {518) 792-4548, FAX (518 792-5584
Satetlite Cifica: 7559 Court Street, Room 203, PO. Box 217, Elizabethtown, New York 12932 « (518) B73-3803, FAX {518} 873-3804
E-mail Address: saywart @ assembly slate.ny.us

9:3 Printed on recycled paper.
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October 24, 2008

John S. Banta, Counsel
Adirondack Park Agency
PO Box 99

Ray Brook, NY 12977

RE: 2008 Proposed Regulatory Revisions

e

Dear Mt Banta:

These comments are in follow-up on our testimony offered at the October 20
public hearing in Albany regarding the Agency’s 2008 proposed regulatory
revisions.

We would like to comment on three of the five proposed changes that impact the
management of these fands: “land division along roads or rights-of-way owned in
fee”, “floor space”, and “hunting and fishing cabin”.
I'loor Space

We view these changes are largely positive. They focus on an external
measurement and the footprint of the building while avoid past conflicts
concerning interior floorspace and external appendages such as a wood pallet
used to knock mud off to enter a cabin.

The measurement of “floor space” is important in establishing the size for a
“hunting and fishing cabin” (500 sq ft). These changes should improve the
understanding between the Agency and those owners of hunting and fishing
cabins regarding how to measure.

Land Division along Roads

We are greatly concerned that this new rule will add cost and delays to
subdivisions that have long been understood to be permissible. The “natural
subdivision” of a parcel allows for convenience for many forest owners to
separate a parcel for sale or exchange. Given that many of the large forest
ownerships within the Park are already under conservation easement APA review
for development rights would be a cost without purpose.



Hunting and Fishing Camps

The Association, its members, APA staff and Commissioners have long discussed this
change. In fact, it’s been nearly a decade that there have been discussions regarding the
Agency’s interest in modifying this definition. The goal of those discussions was
summed up by a former APA Commissioner as “if it walks like a duck... it must be a
duck”, Others have discussed this goal in terms of a bright line for jurisdictional
determination that would allow the practice of recreational leasing to continue with
associated camp development but without the threat of converting these camps into
“second homes™.

There general idea of our discussions was to focus on design of the camp. We agreed and
recognized that predictability depended on something that could be measured and
commonly understood and that design standards were the best way of achieving this
while assuring for transient use of these structures.

The result was not perfect but certainly moved us in the right direction. That result is
embodied by the five roman numerals of the proposed definition that speak to the type of
construction used.

Unfortunately, that effort is now undermined by the addition of language that speaks not
to the design of the building but rather to the duration of the use of the building and the
type of use of the building, Who is to say when the period “occasional” has been
reached? How are we to determine that “hunting and fishing and similar purposes” was
achieved in the visit? Perhaps there was a period that a fishing pole or gun was not in use
by the occupants of the camp. Is this now inconsistent with the use provisions of the
proposed definition and who will decide if so?

This language does not satisty the “bright line” test, nor does it help us to decide if it
“walks like a duck”. We find this language even more vague and ambiguous then prior
wording,

It aiso needs to be said that after years of honest and open discussion it is exceptionally
frustrating to see this proposal. Leasing is a North Country tradition — onc that has been
enjoyed by generations of sportsmen. It provides a revenue stream for forest landowners
and has provided a source of memories for thousands of New Yorkers. This proposal
creates additional uncertainty and limitations, It is counter-productive to the interests of
our forest landowners who would be better served by the status quo than this change.

We again offer the following as a definition that is clear, relies on objective design
standards and 1s consistent with traditional hunting camps:

“Hunting and fishing cabin and private club structure means a cabin, camp or lean-to
other similar structure designed for occasional occupancy for hunting, fishing or similar



purposes that (1) is a one-story structure but may include a sleeping loft; (ii) is built on
posts or piers and does not have a permanent foundation; (i) is served by a sanitary pit
privy, chemical or composting toilet and does not have pressurized or indoor plumbing
(this prohibition does not preclude a kitchen sink with appropriate grey water leach pit);
and (v) is not connected to any public utilities (such as electric, phone, cable, water or
sewer systems).”

We sincerely hope that the Agency will make these changes or consider alternative
language that is clear, unambigous, and supporting or the fraditional uses of the
Adirondack forests.

Sincerely,
e

%ﬂ :>/f§/

Kevin S. King
President & CEQ

About the Empire State Forest Products Association

The Association represents forest landowners and forest industry. The forest products
Industry is a 35 billion industry employing some 50,000 New Yorkers. In the
Adirondacks it’s the third largest employer after government and fourism. Members own
roughly 1.8 million acres of family and working forest land. Most of this is in the 12
Northern NY counties.
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October 28 , 2008

John 8. Banta, Counsel
Adirondack Park Agency
P.0. Box 99

Ray Brook, NY 12977

Re: Proposed Revisions to Rule Text 9 NYCRR 570.3, 573.3 and 4, and 578.3
of the Executive Law Article 27

Dear Mr. Banta:

The Adirondack Council, a member based, not-for-profit organization dedicated to
ensuring the ecological integrity and wild character of the Adirondack Park, thanks
the Adirondack Park Agency (APA) for the opportunity to comment on the
proposed revisions to NYCRR 570.3 and 4, and 578.3 of the Executive Law Article
27. We consider the proposed 2008 revisions to be positive changes, by and large,
toward more effective regulation and better protection of the private lands of the

Adirondack Park.

The Adirondack Council is generally pleased with the APA’s proposed
amendments to the definition of a “hunting or fishing cabin and other private club
structure”. However, the Council believes that the square footage of the property
should include all attached enclosed space, covered and uncovered porches and
decks, and second story sleeping lofts.

Additionally the “square feet of floor space” of a building, by definition, should
also pertain to hunting and fishing cabins and should encompass both covered and
uncovered porches and decks.

We are pleased with the definition of “square footage of a structure.” The footprint
on the ground and the space taken in the air are the environmentally and
aesthetically meaningful measures.

The mission of the ADIRONDACK CGUNCIL is fo ensure the ecological integrity and wild character of the ADIRONDACK PARK,

342 MAMILTON STREET  ALBANY, NEW YORK 12210 el 518-432-1770  fax 518-449-4839 info@adirondackeouncil.org
103 Mand Avenue, Suite 3 1.0, Box D-2 Flizabethtown, New York 12932-0640  7TrL 518-873-2240 FAX 518-873-6675
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The proposed change “Involving Wetlands” seems basically sound. The APA Act should, at a
minimum, uphold the Freshwater Wetlands Act. Indeed, we urge the Agency to make sure its
required setback from wetlands constitutes at least as broad a buffer as recommended by the
latest findings in conservation biology. Science has shown some amphibian and reptile species
to seasonally travel major distances from wetlands and water bodies. Broad buffers are also
important to prevent the invasion of exotic species into wetlands. Even more space is required to
protect biodiversity than is required to protect water quality.

The modification in the existing regulation on non-conforming shoreline structures is obviously
needed, to disallow unlimited expansions of non-conforming shoreline structures. It is also
prudent to require improvements to non-conforming on-site waste-water treatment systems
where possible and ensure that shoreline set-back requirements are upheld in the process.

Land division along roads or rights-of-way should not be exempt from permit requirements.
APA’s elimination of this loophole is overdue.

In closing, the Adirondack Council applauds the Adirondack Park Agency’s ongoing efforts to
make APA Act rules and regulations more coherent, rational, and environmentally beneficial.
The Council supports the general direction of APA’s 2008 proposed revisions and urges that they
be strengthened where possible.

Thank you for your consideration of our comments. We look forward to a continued partnership
to improve the efficiency of the APA.

Sincerely,

ey
%«ﬁu« fwﬂwﬂw
John Davis
Conservation Director
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October 29, 2008

John §. Banta-

Counsel

Adirondack Park Agency
P.O. Box 99

Ray Brook, NY 12977

Re: APA 2008 Rule Making; ID No. APA-35-08-00021-P

Dear Mr. Banta:

The Adirondack Mounfain Club (ADK) thanks the Adirondack Park Agency
(APA) for the opportunity to submit written comments regarding the new
definition of hunting camps in the APA proposed rulemaking.

ADK commends the APA for its attempts 10 prevent potential dcveio;ﬁmcnt in

‘many environmentally sensitive areas in the Adirondacks. The definition

specifies criteria that will ensure that the rustic character of the Adirondack
experience is maintained.

ADK fears that as the demand for second homes in the Adirondacks increases

and the land available to provide those types of structures decreases, these

areas where hunting and fishing cabins are allowed will be converted into.
family vacation homes. Hunting and fishing are recreational activities that
provide a traditional rustic Adirondack experience, It is ADK’s opinion that
Jands that were intended to contain hunting or fishing cabins should be kept as
such. By clarifying the definition of the hunting cabin, as the APA proposes
to da so, the heritage of the Adirondack Park that is so important to residents
and visitors will be preserved. -

The market for second homes also threatens the natural character of the
Adirondack forestlands. Development and construction of residential and
seasonal dwellings in the Adirondacks would severely strain environmentally
sensitive areas because of the need to cut trees, disturb the geography, and
increase energy consumption.

We are also concerned that converting uses of these cabins would result in

-new roads and water and electric transimission lines on valued forest lands.

This natural experience is highly desired by our members and valuable to New
York as tourism opportunities. Disruption of natural lands and creation of
temporary roads for trucks attracts many “thrilleraft” riders, such as ATV and
dirt bike enthusiasts, who are seeking challenging and muddy terrain. ADK
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fears that increased ATV use can lead to trespass on State lands and scenic hiking trail
systems.

ATVs and other thrillcraft have the potential to be extremely destructive to the geography
and ecology of forest lands if not properly mitigated. As ATV and other thrillcraft use
becomes more of a family pastime, the desire to find places to ride creates user conflicts
among other visitors who desire a quiet and serene experience, including hunters.
Converting hunting camps in the Adirondacks into dwellings that are more comfortable
for families to visit increases the threat of disruptive activity, such as the illegal use of
thrillcratt.

Fragmentation is another effect of development that reduces habitat connectivity in the

Adirondacks. Many tourists and ADK members value a hiking or canoeing experience
that includes a wildlife encounter. Many of these people engage in these activities with
the sole purpose of seeing many of the Adirondack Mountain range’s unique species in
their natural habitat. Threatening the habitat of these species diminishes the experience
for many tourists who visit and explore the park.

ADK supports the APA’s suggested definition of “hunting and fishing camps” in the
proposed rulemaking. ADK understands the economic hardships facing New York State
but stresses that we must not allow our unique historic and natural environment to be
sacrificed to the growing desire for seasonal dwellings in inappropriate places.

Thank you for the opportunity to express our concerns and opinions.

Respectfully Submitted,

Allison Beals
Director of Governinent Relations and Conservation
Adirondack Mountain Club

The Adirondack Mountain Club is dedicated to conservation, education, outdoor recreatign and
protection of New York’s Forest Preserve, parks, wild lands and waters. ADK represents aver
30,000 hikers, paddlers, skiers and backpackers,

3



{10/29/2008) John Banta - Fwd: Proposed revisions to APA reguiations ) ' Page 1

From: Keith McKeever

To: Banta, John

Date: 10/29/2008 3:30 PM

Subject; Fwd: Proposed revisions to APA regulations :

Attachments: Review Board Comments on 2008 APA Proposed Revised Regulations. pdf

see enciosed
>>> "Cindy Mead" <cmead3@nycap.rr.com> 10/28/2008 7:35 PM >
Dear Mr. McKeevor,

I agree with the Adirondack Park Local Government Review Board’s Commarits (attached) regarding proposed changes in the
Adirondack Park Agency Regulations. Changes that are being projected would greatly impact the value of lakefront properties and
private fand ownership in our area, and I, too, feel that the legisiature should make all determinations regarding modificatian of APA
jurisdiction. Current development follows the guidelines of the Park Agency and Local Governments, and to implement more
stringent rules and regulations would create a financial hardship for property owners that would be affected by these new
regulations.

Thank you for your consideration in this matter.

Sincerely,
Cindy Mead

Cindy Mead

Broker/Owner

Gally Realty

6129 State Rle 8

P, Box 188

Chestartown, NY 12817 (
http://maps.yahoo.com/py/maps.ny?Pvt=Tmap&amp;addr=56129+State+ Rte+88%amp; cez=Chestertown%2C+NY + 1281 7&amn: cou
alry=us )

cmead3@nyean.r.com

wivw gallorealty,com { hitp://www.gallorealty.com/ )

ted:

telZ:

fax:

518-494-4600 (

hitp://beta.plaxo.com/dick to_callllang=enBamp;sre={i_signature&amp; To=518%20494%2D46008amp: Email=cmead3@nycap.ir
com )

518-494-3016 {

htip://beta.plaxo.com/dick to callZlang=en&amp;sre={_sionaturefamp; To=518%20494%2D30168amn; Email=cmead3@nveap.rr
COMm }

518-494-2089

hittps:/ wwv. plaxo.com/add me?u=60130083342&amp:src=client sig 212 1 card ioinkampinvite= 1&amp:lang=c
n)

( bttn://beta.plaxo.com/signature?sre=client sig 212 1 card sigkamp;lang=en )
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DENNIS J. PHILLIPS 288 GLEN STREET BERNARD F. McPHILLIPS
WILLIAM E, FITZGERALD P.O. BOX 299 (1915.2001)
JAMES E. CULLUM GLENS FALLS, NY 12801-0299 .
RO AN PHONE: (518) 792-1174 COUNSEL
W. BRADLEY KRAUSE A - LAWRENCE £. CORBETT, JR.
JOUN E. FITZGERALD, IR.* FAX: (518) 792.1675 or (518} 761-9814
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DENNIS I O'CONNOR* - MIAMI SHORES. FIL 33138

ESTABLISHED 1911 PHONE: (305) 741.9556

*ALSO ADMITTED IN FLORIDA TOLL FREE: (B77) 899-4334

October 29, 2008

VIA FAX; 891-3938/REGUL AR MAIL

John 8. Banta, Esq.
General Counsel
Adirondack Park Agency
1133 State Route 86
P.O. Box 99

Ray Brook, NY 12877

Re:  APA 2008 Rule Making
A, Effective Repeals.
(1)  §811(1)@) Single Family Dweiling Entitlement on Existing Vacant Lot and
Reguiation 573.4(b) Historical Understanding and interpretation of
Entitlement (35 Years).
{2) §811(5) Single Family Dwelling Shoreline Modification Entitement and
Regulation 575.5(b)(2) Historical Understanding, Interpretation and
Application of Entitlement.
B. Amendments and Expansions of Jurisdiction With Respect to Class A Projects
Relating to Wetlands
(1) §810(N)(b-e)1Xb) Limiting "Involving Wetlands" to Projects IN Critical
Environmental Areas (i.e. Wetlands).
(2)  Regulation 573.3 in Accord With §810, Recognizing that the §810 Class A
Regional Project Jurisdiction is Expressly Limited to Activities IN Wetlands.
C. New Legislation
(1) " Definition and Restrictions Relating to Hunting and Fishing Cabins

Dear Mr. Banta:

McPhillips, Fitzgerald & Cullum L.L.P. is a Glens Falls law firm established in 1911, and
since the adoption of the Adirandack Park Agency Act (the "Act") and the Adirondack Park Land
Use and Development Plan in 1873, the firm has advised a great variety of landowners and
businesses on the application of the Act to their property rights. As a legislative act in derogation
of the common law with respect to private property rights, the firm has interpreted the Act most
favorably to landowners, particularly those provisions of the Act that relate to vested property
rights and those provisions of the regulations that preserve some sort of landowner entitlements.
As the APA 2008 rule making appears to take more control of the private land in the Park from
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the landowners, and further erodes vested private property rights, we have been asked to provide
our comments,

A,_EFFECTIVE REPEALS

1. NATURAL SUBDIVISION RULE OF REGULATION 573.4(b}. The APA 2008 Rule

Making proposes to repeal and abolish the natural subdivision rule of Regulation 573.4(b), which
under current law and regulation allows the sale of a landowners entire ownership on one side of
a public road, railroad, right-of-way owned in fee, or other intervening fee ownership without the

need of a subdivision permit from the APA. '

We submit that the proposed repeal and abolishment of this natural subdivision regulation
s contrary to 35 years of established jurisprudence in the Park where landowner decisions have
been made in reliance on the rule; is contrary to the on-the-~ground fact that roads and intervening
ownerships, as a matter of law and fact, create separate legal lots; and, most importantly, is
contrary to the vested entitiement set forth in Act §811(1)(a) that is the statutory basis and reason
for the current rule. For the benefit of those who will also read this letter, the entitlement of
§811(1)Xa) states as follows:

"One single family dwelling or mobile home shall be allowed to be built on any
vacant lot which was on record on the date that this Act shall become a law
regardless of the overall intensity quidelines [emphasis supplied), or the minimum
lot width provisions of the shoreline restrictions. For the purposes of this exemption
femphasis supplied], such a lot must not adjoin [emphasis supplied] other lots in the
same ownership, provided however, that all such lots in the same ownership may
be treated together as one lot.”

In the context of the above, it is submitted that the natural subdivision rule of Regulation
573.4(b) clarified for landowners that their land did not "adjoin” if they owned on both sides of a
road or intervening fee ownership, as the road or intervening fee ownership provided a "break”
in ownership, either legally or on-the-ground by a swath of dirt, concrete or macadam, and the
break was a reality that led to the conclusion that a landowner had a §811(1)(a) vacant lot of
record that was exempt from the averall intensity guidelines.

It it is true that the Pataki administration preserved 1,000,000 acres of land in the
Adirondacks, which possibly extinguished at least 23,474 development rights in the process, and
with no clear and present danger of a development crisis on the horizon, it makes no sense to
administratively repeal and abolish a well-established and time honored rule with deep statutory
roots. We submit that the natural subdivision rule of Regulation 573.4(b) is the proper and
reasonable interpretation of the word "adjoin" and shouid remain in place.

2. SHORELINE STRUCTURE EXPANSION ENTITLEMENT OF §811(2} AND
§811(5)AND REGULATION 575.5. REPLACEMENT AND EXPANSION ENTITLEMENT.
Reguiation 575.5 as written is consistent with Act §811(2) and Act §811(5) in that both sections
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‘grandfather” any pre-existing land use and development (§811[2]) and specifically entitle a
landowner to restore, rebuild, enlarge, increase or expand a structure within a shoreline setback,
so long as the increase or expansion does not violate or increase any non-compliance with the
minimum setback requirements of the shareline restrictions (§811[5]). It is submitted that the
statute and Regulation §75.5 allow for existing shoreline development to be dynamic and free of
Agency jurisdiction and intervention (i.e. not frozen in time or place), for the main thrust of the Act
was aimed at nsw land uses or development or subdivisions of iand that fell within the definition
of Class A and Class B regional projects (Act §810).

Contrary to the original intent and grandfathering entitlements contained in Act §811(2)(5),
as clarified and developed by Regulation 575.5, and as understood in a time-honored manner by
individual property owners with investment-backed expectations, as well as by the legal, business
and banking sectors, the proposed repeal and abolishment of Regulation 575.5(b)(2) and the
substifution of a new paragraph 2 with an undefined variance word is a reversal of the law and a
direct assault on vested property rights. The economic implications of such a change for
landowners and municipalities are beyond the scope of this letter (landowners from a investment
and value perspective and municipalities from a tax perspective) but | can only imagine that the
consequences could be staggering and unexpected. | would suggest that the proposed changes
would not pass an economic impact test.

And the variance language is unacceptable, for it is generally thought by most private
sector attorneys versed in planning and zoning that the variance autherity contained in Act
§809(11) is completely outdated in terms of modern statutory codification and Court of Appeals
interpretation of the term "practical difficulty.” Indeed, a definition of practicat difficulty was derived
from the proliferation of cases on the subject and was codified under the Town law effective July
1, 1992, and the Court of Appeals affirmed the codification of practical difficulty in the case of
Sasso v, Osqgood, 86 NY2nd 374. It is absurd for the Agency to take a position that its practical
difficulty is different from that now codified in town law, but until such fime as there is a
reconciliation and agreement as to what constitutes "practical difficulty,” there should be no
additional variance jurisdiction created by the Agency.

‘ In the area of vested private property rights, the protections granted by the legislature
should not be taken lightly and it is recommended that §575.5 stand as currently written in order
to continue the "grandfathering” extended by the New York State legislature upon enactment of
the Adirondack Park Agency Act and the Adirondack Park Land Use and Development Plan.

B. AMENDMENTS AND EXPANSION OF JURISDICTION
WITH RESPECT TO CLASS A REGIONAL PROJECTS
RELATING TO WETLANDS.

Under Act §810(1) relating to Class A regional projects, the term “involving wetlands"” in
moderate intensity, low intensity, rural and resource management use areas is a subset of land
use and development located "IN" the wetland critical environmental area, but such a term does
not have any independent status in terms of its ability to trigger APA jurisdiction. In the
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Adirondack Park there are three kinds of wetlands, namely: freshwater wetlands as defined by
Article 24 of the Environmental Conservation Law (usually mapped and at least 12.4 acres in
size); Adirondack Park Agency Act one acre or more in size wetlands (Act §802[68][a]); and
Adirondack Park Agency Act wetlands of any size where there is a free interchange of water at
the sutface with a body of water including a permanent stream (Act §802[68][b]).

it is submitted that the APA 2008 Rule Making does not factor in the differences among
and between the different sizes and classifications of wetlands and explodes the limited
jurisdictional meaning of "involving wetlands” into a brand new area of Agency jurisdiction,
something that only the legislature should do. Taken together, the APA 2008 Rule Making
proposals for new §570.3(c), §573.3(a), and §578.3(n) constitute a legislative rewaorking of
wetlands jurisdiction under the Adirondack Park Agency Act.

With respect to the new proposed paragraph 3 of §578.3(n)(3), the language incorporates
setbacks that historically are within the province of the legislature, and performance standards that
are more in the nature of guidance than in law. Considering that wetlands legislation, rules and
regulations, including classifications that make permitting very difficult, could be viewed by private
landowners as a quasi-regulatory taking of landowner rights, any expansion of wetlands
jurisdiction should be highly suspect and should stay in the hands of the legislature. The
compounding effect of additional wetlands regulation, scils performance standards, slope
performance standards, and local zoning and planning should be studied in great detail before
any new jurisdiction with respect to wetlands is created by the Adirondack Park Agency.

€. NEW LEGISLATION

Underthe Adirondack Park Land Use and Development Plan and the provisions of the Plan
as contained in Act §805(3) hunting and fishing cabins and hunting and fishing and other private
club structures (hereinafter the "Cabins") are on the classification of compatible uses list as either
primary or secondary uses as follows:

LAND USE AREA - PRIMARY SECONE’)AB Y
Moderate Intensity Yes No
(red) i
Low Intensity Yes No !
| (orange) . o |
Rural Yes No
3 {yellow) o .
Resource Management Yes - Yes
. lgreen) [ _(<500sq.ft) | (>500sq.ft) |
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At the time of the enactment of the Adirondack Park Agency Act, it was generally known
that the cabins represented a tremendous diversity of structures that came in all sizes, shapes,
colors, designs and quality and permanency of construction, ranging from old logging camps and
farm houses to new structures on concrate foundations with every conceivable amenity. One
design or size did not fit all and apply to the Cabins, and the legislature placed no limitation or
restriction on the Cabins; the one exception being in the resource management land use area
where a size threshold of 500 square feet alone determined whether the cabin was a primary or
secondary use.

Inthe context of the above scheme, the legislature did apply the overall intensity guidelines
to the cabins when it said in Act §805(3)(a) that those uses on the compatible list were either
generally considered compatible or generally compatible so long as they were in keeping and in
conformity with the overall intensity guidelines for such land use area. Considering the generality
of Act §805(3)(a) as it applies to primary and secondary uses on the compatible uses list, an
argument can be made that the cabins are constrained by the overall intensity quidelines,
particularly in light of the definition of "principal building” under §802(50) where a principal build ing
can be as small as 300 square feet.

It is submitted that both the current regulatory definition and the proposed regulatory
definition for the cabins has no basis in law or legislative intent. Indeed, the Adirondack Park
Agency Act is totally silent on restrictions with respect to the cabins and there is no rational basis
for the Agency to infer that the proposed restrictions were somewhere hidden inside of the
legislative intent. To the contrary, the proposed restrictions are the opposite of what ordinarily
would serve the public health, safety and welfare with respect to building construction. For
example, a building with footings and a foundation is generally considered to be more permanent
and secure than a building constructed on posts and piers. With respect to public health, it seems
that a self-contained wastewater treatment system would reduce the risk of spread of disease and
offer better treatment for the affluent. Likewise, if utilities are available, why keep the cabin
dwellers at the frontier level of civilization?

Iif the Agency wants to crack down on the cabins, all it has to do is clarify the issue by
interpreting Act §805(3)(a) to mean that the cabins are subject to the overall intensity guidelines
and consume mathematical development rights, regardiess of whether the cabins are
jurisdictional. But, for the Agency to become a building architect based on its fear of permanent
construction in the Back Country and elsewhere, and create a design without any empirical study
as a foundation that is inferior under modem construction and health standards is something that
cannot be inferred from the silence ofthe legislature. Considering the particularity and specificity
of the new design standards for the cabins, it is submitted that this is not regulation but legistation.

| can accept legislative enactments that alter private property rights because | understand
the separation of powers and the checks and balances contained therein, but administrative rule
making seems to be a brave new world. It is unfortunate that | cannot be more positive about the
APA 2008 Rule Making, but every proposed change | have commented on this letter, | foresee,
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reduce the options historically associated with land ownership in the State of New York.

DJP:m
ceC!

Sincerely,

McPHILLIPS GERALD&CUL? L.L.P

Dennis J. Phillips

dh

The Hon. Elizabeth O'C. Liitle
9 Warren Street

Glens Falls, NY 12801

The Hon. Theresa Sayward
140 Glen Street
Glens Falls, NY 12801

Frederick H. Monroe, Exec. Director

Adirondack Park Local Government Review Board
P.O. Box 578

Chestertown, NY 12817

Pieter Litchfield, President

New York Blue Line Coungcil Inc.
P.O. Box 204

Glens Falls, NY 12801

James L. Campopiano

investment Forester, Northeast Region
Timbervest, LLC

48 Elm Street

Glens Falis, NY 12801
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October 29, 2008

VIA FAX. 891-3938/REGULAR MAIL .

John S. Banta, Esq.
General Counsel
Adirondack Park Agency
1133 State Route 86
P.O. Box 99

Ray Brook, NY 12977

Re: APA 2008 Rule Making
A. Effective Repeals. o : o P ,
{1y §811{1)(a) Single Family Dwelling Entitlement on. Ewc*mg Vacant Lot and
Regulation 573.4(b) Historical Understandzng and - Interpretation of
Entitlement (35 Years). -
(2) §811(5) Single Family Dwelling Shorehne Mcedification” Entltfement and
Regulation 575.5(b)(2) Historical Understanding, Interpretation and
Application of Entitlement.
B. Amendments and Expansnons of Jurlsdlctlon With Respect to Class A Projects
‘Relating to Wetlands . ‘
(1) §810(1)(b-e)(1)(b) le:tlng ”!nvolvmg Wetlands“ to Pro;ects IN Critical
Environmental Areas (i.e. Wetlands):
(2} Rﬁﬂuiahuii 573.3 in Accord With §CJ 55 R:{:VS:IELI i that the | u'}G Class A
Regional Project Jurisdiction is Expressly Limited to Activities IN Wetlands.
C.  New Legzsiatlon '
(1)~ Definition and Restnctlons Relatmg to Huntmg and Fnshmg Cabms

Dear Mr. Banta:

McPhillips, Fitzgerald & Cullum L.L.P. is a Glens Falls law firm established in 1911, and
since the adoption of the Adirondack Park Agency Act (the "Act™) and the Adirondack Park Land
Use and Development Plan in 1973, the firm has advised a‘great variety of landowners and
businesses on the appiication of the Act to their property rights.- As a legislative act in derogation
of the common law with respect to private property rights, the firm has interpreted the Act most
favorably to landowners, particularly those provisions of the Act that relate to vested property
rights and those provisions of the regulations that preserve some sort of landowner entitlements.
As the APA 2008 rule making appears to take more control of the private land in the Park from
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the landowners, and further erodes vested private property rights, we have been asked to provide
our comments.

A. EFFECTIVE REPEALS

1. NATURAL SUBDIVISION RULE OF REGULATION 573.4(b). The APA 2008 Rule

Making proposes to repeal and abolish the natural subdivision rule of Regulation 573.4(b), which

under current law and regulation allows the sale of a landowners entire ownership on one side of

“a public road, railroad, right-of-way owried in fee, or other intervening fee ownership without the
need of a subdivision permit from the APA.

We submit that the proposed repeal and abolishment of this natural subdivision regulation
is contrary to 35 years of established jurisprudence in the Park where fandowner decisions have
been made in reliance on the rule; is contrary to the on-the-ground fact that roads and intervening
ownerships, as a matter of law and fact, create separate legal! lots; and, most importantly, is
contrary to the vested entitlement set forth in Act §811(1)(a) that is the statutory basis and reason
for the current rule. For the benefit of those who will also read this letter, the entitliement of
§811(1)(a) states as follows:

"One singie family dwelling or mobile home shall be allowed to be built on any
vacant lot which was on record on the date that this Act shall become a law
regardiess of the overall intensity guidelines [emphasis supplied], or the minimum
lot width provisions of the shoreline restrictions. For the purposes of this exemption
[emphasis supplied], such a tot must not adjoin {emphasis supplied] other lots in the
same ownership, provided however, that all such lots in the same ownership may
be treated fogether as one lot."

In the context of the above, it is submitted that the natural subdivision rule of Regulation
573.4(b) clarified for landowners that their land did not "adioin" if they owned on both sides of a
road or intervening fee ownership, as the road or intervening fee ownership provided a "break”
in ownership, either legally or on-the-ground by a swath of dirt, concrete or macadam, and the
break was a reality that led to the conclusion that a landowner had a §811(1)(a) vacant lot of
record that was exempt from the overall intensity guidelines.

If it is true that the Pataki administration preserved 1,000,000 acres of land in the
Adirondacks, which possibly extinguished at least 23,474 development rights in the process, and
with no ciear and present danger of a development crisis on the horizon, it makes no sense to
administratively repeal and abolish a well-established and time honored rule with deep statutory
roots. We submit that the natural subdivision rule of Regulation 573.4(b) is the proper and
reasonable interpretation of the word "adjoin” and should remain in place.

2. SHORELINE STRUCTURE EXPANSION ENTITLEMENT OF §811(2) AND
§811(5)AND REGULATION 575.5. REPLACEMENT AND EXPANSION ENTITLEMENT.
Regulation 575.5 as written is consistent with Act §811(2) and Act §811(5) in that both sections
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"grandfather” any pre-existing land use and development (§811[2]) and specifically entitle a
landowner to restore, rebuild, enlarge, increase or expand a structure within a shoreline setback,
so long as the increase or expansion does not violate or increase any non-compliance with the
minimum setback requirements of the shoreline restrictions (§811[5]). It is submitted that the
statute and Regulation 575.5 allow for existing shoreline development to be dynamic and free of
Agency jurisdiction and intervention (i.e. not frozen in time or place), for the main thrust of the Act
was aimed at new land uses or development or subdivisions of iand that fell within the definition
of Class A and Class B regional projects {Act §810).

Contrary to the original intent and grandfathering entitlements contained in Act §811(2)(5),
as clarified and developed by Regulation 575.5, and as understood in a time-honored manner by
individual property owners with investment-backed expectations, as weil as by the legal, business
and banking sectors, the proposed repeal and abolishment of Regulation 575.5(b)(2) and the
substitution of a new paragraph 2 with an undefined variance word is a reversal of the law and a
direct assault on vested property rights. The economic implications of such a change for

‘landowners and municipalities are beyond the scope of this letter (landowners from a investment
~and value perspective and municipalities from a tax perspective) but | can only imagine that the
* consequences could be staggering and unexpected. | would suggest that the proposed changes
‘would not pass an economic impact {est.

And the variance language is unacceptable, for it is generally thought by most private
sector attorneys versed in planning and zoning that the variance authority contained in Act
§809(11) is completely outdated in terms of modern statutory codification and Court of Appeals
interpretation of the term "practical difficulty.” Indeed, a definition of practical difficulty was derived
from the proliferation of cases on the subject and was codified under the Town law effective July
1, 1892, and the Court of Appeals affirmed the codification of practical difficulty in the case of
Sasso v. Osgood, 86 NY2nd 374. It is absurd for the Agency to take a position that its practical
difficulty is different from that now codified in town law, but until such time as there is a
reconciliation and agreement as to what constitutes “"practical difficulty," there should be no
additional variance jurisdictior: created by the Agency.

In the area of vested private property rights, the protections granted by the legislature
should not be taken lightly and it is recommended that §575.5 stand as currently written in order
to continue the "grandfathering" extended by the New York State legislature upon enactment of
the Adirondack Park Agency Act and the Adirondack Park Land Use and Development Plan.

B. AMENDMENTS AND EXPANSION OF JURISDICTION
WITH RESPECT TO CLASS A REGIONAL PROJECTS
RELATING TO WETLANDS.

Under Act §810(1) relating to Class A regional projects, the term "involving wetlands” in
moderate intensity, low intensity, rural and resource management use areas is a subset of land
use and development located "IN" the wetland critical environmental area, but such a term does
not have any independent status in terms of its ability to trigger APA jurisdiction. In the
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Adirondack Park there are three kinds of wetlands, namely: freshwater wetlands as defined by
Article 24 of the Environmental Conservation Law (usually mapped and at least 12.4 acres in
size), Adirondack Park Agency Act one acre or more in size wetlands (Act §802[68][a]); and
Adirondack Park Agency Act wetlands of any size where there is a free interchange of water at
the surface with a body of water including a permanent stream (Act §802[68][b)).

It is submitted that the APA 2008 Rule Making does not factor in the differences among
and between the different sizes and classifications of wetlands and explodes the limited
jurisdictional meaning of "invoiving wetlsnds™«nto .a brand new -area-of Agency jurisdiction,
something that only the legislature should do. Taken together, the APA 2008 Rule Making
proposals for new §570.3(0), §573.3(a), and §578.3(n) constitute a legisiative reworking of
wetlands jurisdiction under the Adirondack Park Agency Act.

With respect to the new proposed paragraph 3 of §578.3(n)}(3), the language incorporates
‘setbacks that historically are within the province of the legislature, and performance standards that
are more in the nature of guidance than in law. Considering that wetlands legislation, rules and
regulations, including classifications that make permitting very difficult, could be viewed by private
landowners as a quasi-regulatory taking of fandowner rights, any expansion of wetlands
jurisdiction should be highly suspect and should stay in the hands of the legislature. The
compounding effect of additional wetlands regulation, soils performance standards, slope
performance standards, and local zoning and planning should be studied in great detail before
any new jurisdiction with respect to wetlands is created by the Adirondack Park Agency.

C. NEW LEGISLATION

Under the Adirondack Park Land Use and Development Plan and the provisions of the Plan
as contained in Act §805(3) hunting and fishing cabins and hunting and fishing and other private
club structures (hereinafter the "Cabins") are on the classification of compatible uses list as either
primary or secondary uses as follows:

LAND USE AREA | PRIMARY SECONDARY
Moderate Intensity Yes No |
(re(_j) -
| Low Intensity | Yes No
I ~ (orange) | -
Rural Yes No
(yellow} ‘
} Resource Management Yes Yes

(green) | {<500sq. ft) (>500s9.ft) |
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At the time of the enactment of the Adirondack Park Agency Act, it was generaily known
that the cabins represented a tremendous diversity of structures that came in all sizes, shapes,
colors, designs and quality and permanency of construction, ranging from old logging camps and
farm houses to new structures on concrete foundations with every conceivable amenity. One
design or size did not fit all and apply fo the Cabins, and the legislature placed no limitation or
restriction on the Cabins; the one exception being in the resource management land use area
where a size threshold of 500 square feet alone determined whether the cabin was a primary or
secondary use.

Inthe context of the above scheme, the legislature did apply the overall intensity guidelines
to the cabins when it said in Act §805(3)(a) that those uses on the compatible list were either
generally considered compatible or generally compatible so long as they were in keeping and in
conformity with the overall intensity guidelines for such land use area. Considering the generality
of Act §805(3)(a) as it applies to primary and secondary uses on the compatible uses list, an
argument can be made that the cabins are constrained by the overall intensity guidelines,
particularly in light of the definition of "principal building” under §802(50) where a principal building
can be as small as 300 square feet,

It is submitted that both the current regulatory definition and the proposed regulatory
definition for the cabins has no basis in law or legislative intent. Indeed, the Adirondack Park
Agency Act is totally silent on restrictions with respect to the cabins and there is no rational basis
for the Agency to infer that the proposed restrictions were somewhere hidden inside of the

legislative intent. To the contrary, the proposed restrictions are the opposite of what ordinarily
would serve the public health, safety and welfare with respect to building construction. For
example, a building with footings and a foundation is generally considered to be more permanent
and secure than a building constructed on posts and piers. With respect to public health, it seems
that a self-contained wastewater treatment system would reduce the risk of spread of disease and
offer better treatment for the affluent. Likewise, if utilities are available, why keep the cabin
dwellers at the frontier level of civilization?

If the Agency wants to crack down on the cabins, all it has to do is clarify the issue by
interpreting Act §805(3)(a) to mean that the cabins are subject to the overall intensity guidelines
and consume mathematical development rights, regardless of whether the cabins are
jurisdictional. But, for the Agency to become a building architect based on its fear of permanent
construction in the Back Country and elsewhere, and create a design without any empirical study
as a foundation that is inferior under modern construction and health standards is something that
cannot be inferred from the silence of the legislature. Considering the particularity and specificity
of the new design standards for the cabins, itis submitted that this is not regulation but iegislation.

| can accept legisiative enactments that alter private property rights because | understand
the separation of powers and the checks and balances contained therein, but administrative rule
making seems to be a brave new world. ltis unfortunate that | cannot be more positive about the
APA 2008 Rule Making, but every proposed change | have commented on in this letter, | foresee,
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will have a negative economic and/or emotional impact on some unsuspecting landowner and wil
reduce the options historically associated with land ownership in the State of New York.

Sincerely,

DJP:mdh

ce: The Hon. Elizabeth O'C. Little
9 Warren Street
Glens Falls, NY 12801

The Hon. Theresa Sayward
140 Glen Street
Glens Falls, NY 12801

Frederick H. Monroe, Exec. Director

Adirondack Park [.ocal Government Review Board
P.O. Box 579

Chestertown, NY 12817

Pieter Lifchfield, President

New York Blue Line Council Inc.
P.O. Box 204

Glens Falls, NY 12801

Kevin S. King, President & CEQ

Empire State Forest Products Association
The New York Forestry Resource Center
47 Van Alstyne Drive

Rensselaer, NY 12144-8465
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1130 Deerland Road, PO Box 307 Fax (518) 624-2010

lnHE Long Lake, NY 12847

October 28, 2008

{4
nG Gregg E. Wallace, Town Supervisor (518) 624-3001

lsuper@telenet.net

John S. Banta, Counsel
Adirondack Park Agency LS IO
PO Box 99 ui

Ray Brook, NY 12977 ‘

Re: Floor Space, NYCRR 570.3
Dear Mr. Banta:

I woulid like to offer a suggestion in determining square foctage determinations. | do not
believe your current definition is adeguate: | feel the wording is much too broad and allows yet
another interpretation of regulation.

Asa 30 vear contractor, | deai with 3 different types of square footage:

Primary - which refers to areas supported by the foundation: these are heated, habitable and walk-
able.

secondary - describing covered porches, covered decks and the portion of over piers that are not
heated.

incidental - which basicaily covers those used maiﬂ[\l for storage/utility function. These are
basements, attics and auxiliary spaces, all of which are not used for daily activity.

I believe the Agency needs to take into account what each structure’s usage will be as it
pertains to the design and footprint. If a home/camp has a second ievel, but the living room area
has a cathedral ceiling, the open ceiling area is not usable square footage; it simply has a tall
ceiling. A foundation is exactly that : a foundation. it should not be counted into total square
footage. If the owner incorporates bathrooms and living quarters into the foundation, then this
area could be given different consideration.

The other area of concern | have is how you measure square footage. Elevation (face) is not
how you measure square footage: | do not agree with the statement “whichever is iarger”. There
[s no reason to include the concept of elevation in measuring “area”. Square footage of a home is
the footprint as measured from top elevation. Other than the height of a structure, there is
absolutely no reason to reference “area”.

ook forward to a reply on my concern and suggestions.

Sincerely,

Gregg Wallace
Town Supervisor

cc. Long Lake Town Board,
Adirondack Association of Towns and Villages,
Adirondack Pari Local Government Review Board,
NY Senator O'C. Little,
NY Assemblywoman Sayward



