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MEMORANDUM

TO: Jim Townsend, Counsel
FROM: Sarah Reynolds, Associate Counsel
DATE: March 15, 2013

RE: APA Legislative Proposal 01-13

The Adirondack Park Agency’s current legislative proposal
provides for the same changes to the Adirondack Park Agency Act
(Executive Law, Article 27) as Bill S6718, which passed in the
Senate during this past year’s legislative session. The
proposed bill modifies and clarifies procedural requirements
relating to the project application process established in EL
8809, and provides greater opportunity for transferring
development rights.

1. Specific provisions:

Section 1 of the bill:

Amends EL 8809(2)(b) and (d) to clarify the deadline
for publishing major project notices iIn the
Environmental Notice Bulletin and other language
contained in these provisions;

Section 2 of the bill:

Amends EL 8809(3)(b), (c), (d) and (e) to clarify
language contained i1n these provisions;

Section 3 of the bill:

Amends EL 8809(6)(c) to clarify procedures relating to
permit renewal, re-issuance or modification;

Section 4 of the bill:
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Amends EL 8809(7)(a) to modify provisions relating to
the requirement that permits must be recorded in the
local county clerk’s office;

Section 5 of the bill:
Amends EL 8809(8)(b) to modify and clarify the
procedures for Agency review of requests for renewal,
reissuance, or modification of existing Agency
permits;

Section 6 of the bill:

Amends EL 8809(10)(c) to modify provisions relating to
application of the Act’s intensity guidelines to allow
greater opportunity for transfer of development
rights;

Section 7 of the bill:
Provides that the bill will be effective immediately.

Existing law:

EL 8809 establishes the procedural and substantive
requirements that govern review of projects jurisdictional
to the Agency under the Adirondack Park Land Use and
Development Plan. EL 8809 also establishes procedures for
the renewal, reissuance, or modification of existing
permits.

EL 8809(7)(a) has permits "expiring™ if not filed in the
local county clerk’s office within 60 days of issuance.
There are many permits that were issued long ago, and were
never Tiled but have been undertaken and are being adhered
to.

EL 8809(10) establishes five findings that the Agency must
make before approving a project application.! The third of
these findings, listed under 8809(10)(c), requires that the
project "be consistent with the overall iIntensity
guidelines for the land use area involved.” The overall
intensity guidelines are defined In 8805(3), and require an
average for each approved project of:

1.3 acres per principal building in Moderate Intensity Use
3.2 acres per principal building in Low Intensity Use

1

Other provisions apply for projects proposed within the eighteen

municipalities that administer an Agency-approved local land use program.
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8.5 acres per principal building in Rural Use
42.7 acres per principal building in Resource Management

EL 8809(10)(c) currently allows lands to be added together
for determining the number of potential principal buildings
where the lands are: 1) "directly contiguous;™ and 2) in
the same tax, special levy, or assessment district.
Generally, the Agency has read these requirements to mean
that the lands must be touching and located in the same
land use area.

3. Summary of Changes:

The amendments to EL 88809(2)(b) and (d) and (3)(b), (c),
(d), and (e) clarify language regarding public notice, the
application of review timeframes, and related provisions.

The amendments to EL 8809(6)(c) make clear that when the
Agency determines that a request for renewal, reissuance,
or modification of an existing permit would constitute a
material change, the request must be treated by the Agency
as a new application with new time periods. This will
ensure that these requests receive full review commensurate
with the materiality of the requested changes.

The amendments to EL 8809(7)(a) eliminate the provision by
which issued permits automatically expire if not recorded
within 60 days in the county clerk’s office in favor of a
statutory condition that a project may not be undertaken
until the permit has been filed. The bill also makes clear
that permit conditions are enforceable against a permit
holder and successors, regardless of whether the permit has
been filed, to avoid confusion regarding the legal status
of an undertaken project subject to an unrecorded permit.

The amendments to EL 8809(8)(b) modify and clarify the
process for Agency review of requests for renewal,
reissuance, or modification of existing permits. Non-
material modification requests are decided within fifteen
days of receipt of sufficient information for the decision.
Material modification requests require the submittal of a
new application.

The amendments to EL 8809(10)(c) would allow for the
construction of a principal building even where the lands
being developed do not contain sufficient acreage, subject
to two conditions:
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1) a development right must be extinguished on other
lands within the same municipality and in either the
same or a more restrictive land use area; and

2) the authorized principal building must be constructed
more than one-quarter mile from any lake, pond, or
navigable river or stream.

Lands are designated on the Adirondack Park Land Use and
Development Plan Map pursuant to their existing services
and development patterns, suitability for new development,
and other factors. The bill will facilitate “smart growth”
by allowing the lands designated as being most suitable to
be further developed, using existing infrastructure and
consolidating new roads, driveways, and wastewater
treatment. At the same time, the bill will encourage
protection of the more restricted land use areas from the
landscape fragmentation that can result from the current
overall iIntensity guideline system.

Importantly, the transfer of development rights could ONLY
occur pursuant to an Agency permit. This means that the
Agency would also need to make the four other required
findings from 8809(10), which are generally
environmentally-oriented, before a transfer could be
authorized. Landowners cannot transfer their development
rights under the APA Act without Agency approval.

Example:

A landowner with 17 acres of Rural Use lands, mainly
containing wetlands and steep slopes, could transfer two
“development rights” to another landowner in the same Town
for construction of a 3-unit townhouse/apartment building
in a flat, non-shoreline Moderate Intensity Use area with
good soils and municipal septic, just outside of an
existing Hamlet. The 17 acres in Rural Use would be
restricted against any future principal building.

An Agency permit would be required for this undertaking?,
and would contain conditions ensuring against undue adverse
environmental Impacts.

2 In this example, a permit would be required for the subdivision into

sites of Moderate Intensity Use lands resulting in the creation of a non-
shoreline lot smaller than .92 acres (EL 8810(2)(a)(2)(b)) and for the
construction of a multiple family dwelling in Moderate Intensity Use (EL

§810(2) (@) (3))-
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What i1s the purpose and intent of APA Bill #01-137

The bill will authorize certain landowners to transfer
development rights, within the same municipality, from a
more restrictive land use area to a less restrictive land
use area. The bill will encourage and accommodate “smart
growth” on private lands best suited for development and
increase protection for the unique natural resources and
open space character of the Adirondack Park.

The bill will establish a process for willing landowners to
voluntarily transfer and thereby extinguish development
rights on lands they own in more restrictive APA land use
classification areas to land use areas designated for a
higher density of development.

The establishment of a process to transfer development
rights from more restrictive land use areas to less
restrictive land use areas would further the intent of the
APA Act to channel growth to where it Is most appropriate
and i1s highly consistent with “smart growth” principles.

The bill also clarifies project application procedural
requirements.

Does the APA ACT currently allow for the transfer of
development rights?

Yes. Presently, the APA Act limits transfer of development
rights to exchanges only between adjacent lands within the
same APA classified land use areas.

How will this bill change existing practice related to the
transfer of development rights?



This bill will establish the flexibility to transfer
development rights from more restrictive land
classifications to less restrictive land use areas. In
addition, the bill will eliminate the existing requirement
that limits the transfer of development rights between only
parcels that are adjacent to allow for transfers between
non-adjacent lands within the same municipality.

For example, the bill will authorize the transfer of
development rights from a Resource Management parcel to a
non-adjacent Moderate Intensity Use parcel. This will
concentrate development in the Moderate Intensity land use
area where residential development iIs encouraged, while
reducing development In Resource Management lands where
open space protection is a key statutory consideration.

What are the benefits of transferring development rights?

Landowners will have the option to convey or trade
potential building rights from lands that are more
environmentally sensitive and encumbered with significant
building constraints to land use areas which are capable of
withstanding a higher degree of development.

The transfer of development rights proposal would increase
protection for critical environmental areas, wildlife
connectivity, water resources, open space resources,
forestry use, agricultural use and recreational
opportunities.

Landowners will have an economic incentive to transfer
development rights to areas of the Park that are in closer
proximity to existing development and public
infrastructure. This will reduce municipal operational
costs associated with public services such as road
construction, storm water maintenance, and emergency
services.

Would APA have a role in the review of transfer of
development rights?

Yes. The bill will authorize the transfer of development
rights ONLY pursuant to an APA permit. Consistent with
other requirements of the APA Act, APA will review all
transfer of development right projects to determine i1t the
proposal is fully compliant with the APA’s environmental
requirements set forth iIn 1ts statutes and regulations.




Landowners could not transfer development rights without
APA approval.

Transfer of development rights would not be eligible for
any lands within one-quarter mile from any lake, pond or
navigable river or stream.

Transfer of development rights would only be eligible
within the municipality wherein the parcel exists.

Why 1s APA proposing to amend the process to record APA
permits in local county clerk’s Office?

Currently, the APA Act renders a permit null and void if a
permittee fails to file their permit with the local County
Clerk’s Office within 60 days from the date the permit was
issued. Under this provision, the mere failure to properly
file the permit can result in a permit becoming null and
void — and the resulting development i1llegal — even if the
permittee fully complied with the permit terms and
conditions. Permit compliance - not whether a permit is
properly filed - should be the priority.

Accordingly, this bill will amend the APA Act to specify
that projects may not be undertaken until the permit is
filed. The bill will make the non-filing of the permit a
technical violation that APA will manage administratively.

The bill also clarifies that permit conditions are
enforceable against the permit holder and successors
regardless of whether the permit has been filed with the
County Clerk’s Office.

APA will continue to follow i1ts additional statutory
mandate of establishing a time frame during which a project
must be undertaken and “in existence,” which thereby
eliminates the possibility that permit conditions could
become outdated.

What specific sections of the APA Act does this Bill
propose to amend?

e Amends S 809 (2)(b)and(d) to clarify the deadline for
publishing major project notices in the Environmental
Notice Bulletin;

e Amends S 809(3)(b),(c),(d) and (e) to clarify language
contained In these provisions;



e Amends S 809 (6)(c) to clarify procedures relating to
permit renewal, re-issuance or modification;

e Amends S 809 (7) (a) to modify provisions relating to
the requirement that permits must be recorded in the
local county clerk’s office;

e Amends S 809 (8)(b) to modify and clarify the
procedures for Agency review of requests for renewal,
reissuance or modification of an existing APA permit;

e Amend S 809 (10)(c) to modify provisions relating to
application of the APA Act’s intensity guidelines to

allow greater opportunity for transfer of development
rights.

Who should I contact for more information regarding this
Bill?

Keith P. McKeever
Public Information Officer
Adirondack Park Agency, (518) 891-4050
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Exec, #91 APA 01-13
AN ACT

to amend the executive law, in
relation to applications for minor
and major projects before the
Adirondack park agency
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Section 1. Paragraphs b and @ of subdivision 2 of section 809 of the
executive law, as amended by chapter 428 of the laws of 187%, are
amended to read as follows:

b. [On or before fifteen calendar days after the receipt of such

application] Within fifteen days of the receipt of an application, the

agency shall ([notify] mail written notice to the project sponsor by

certified mail determining whether or not the application is complete.
For the purposes of this section, a "complete application” shall mean an
application for a permit which is in an approved form and is determined
by the agency to be complete for the purpose of commencing review of the
application but which may need to be supplemented during the course of
review as to matters contained in the application in order to enable the
agency to make the findings and determinations reqguired by this section.
If the agency fails to mail such notice within such fifteen~day period,

the application shall be deemed complete. If the agency dJetermines the

application is not complete, the notice shall include a concise state-

ment of the respects in which the application is incomplete, and a

reguest for additiconal information. [The submission by fhe project spon-

sor of the requested additional information shall commence a new fifteen
calendar day period for agency review of the additicnal information for
the purposes of determining completeness. If the agency determines the

application is complete, the notice shall so state.] Within fifteen days

©of the receipt of the regquested additional informaticn, the agency shall

mail written notice to the project zponsor by certified mail determining

whether or not the application is complete.

A notice of application completion shall not be reguired in the case

of applications for mincr projects which the agency determines to be
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complete when filed. Such applications shall be deemed complete for the
purposes of this section upon the date of receipt,

d. {Immediately wupon] Upon determining that an application is
complete, the agency shall, except in relation to minor projects, cause
a notice of application completion to be published in the next available
environmental notice bulletin published by the department of environ-
mental conservation pursuant to section 3-0306 of the environmental
conservation law(, which publication shall be not later than ten calen-
dar days after the date of such notice]. The +ime period for public
comment on a permit application shall be stated in the notice of appli-
cation completion. The agency shall at the same time mail a copy of the
notice of application completion to the Adirondack park local government
review bcard and to the persons named in paragraph a of this subdivision
[twe of this sectien], and invite their comments.

§ 2. Paragraphs b, ¢, 4 and e of subdivision 3 of section 809 of the
executive law, as amended by chapter 428 of the laws of 1979, are
amended to read as follows:

b. In the case of an application for a permit for which no public

hearing has been held, the agency shall mail its decision [shall be

mailed on or before] within ninety {calendar] days or, in the case of a
minor project, within forty-five [calendar] days([, after] of (i) the
date the agency [(notifies) mails the project sponsor [that the applica-

tion is complete}l the notice of application completion or [after] (ii)

the date the application is deemed complete pursuant to the provisions
of this [section] subdivision.
¢. In the case of an application for a permit for which a public hear=-

ing has been held, the agency shall mail its decision [shall be mailed

on or before] within sixty [calendar] days [after) of receipt hy the
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agency of a complete record, as that term is defined in paragraphs {a)
through (e} of subdivision one of section three hundred two of the state
administrative procedure act.

d. If the agency determines to held a public hearing on an application

for a permit, the agency shall [notify] mail written notice to the

project sponsor of its determination by certified mail [on or before

sixty «calendar] within sixty days or, in the case of a minor project,

within forty-five [calendar) days [after] of (i} the date the agency

{notifies] mails the project sponsor {that] the notice of application

[is complete] completion or [after] (ii) the date the application is

deemed complete pursuant te the provisions of this [section]
subdivision. The determination of whether or not tc hold a public hear-
ing on an application shall be based on whether the agency's evaluation
or comments of the review board, local officials or the public on a
project raise substantive and significant issues relating to any find-
ings or determinations the agency is reguired to make pursuant to this
section, including the reasocnable likelihood that the project will be
disapproved or can be approved only with major modifications because the
project as proposed mway not meet statutory or regulatory criteria or
standards. The agency shall also consider the general level of publig
interest in a project. No project may be disapproved without a public
hearing first being held therecon.

e. If the agency has notified the project sponsor of its determination
to hold a public hearing, the sponsor shall not undertake the project
duriﬁg the time period specified in paragraph ¢ of this subgivision. The
notice of determination to hold a public hearing shall state that the
preoject sponscr has the opportunity within fifteen days to withdraw his

appiication or submit a new application. A public hearing shall commence
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[on o©or before ninety calendar) within ninety dayg, or in the case of a

minor project, within seventy-five days, [after] of the date the agency

[notifies] mails notice to the project sponsor [that the application is

complete or after the application is deemed complete pursuant to the

provisions of this section) of its determination to hold a public hear-

ing. In addition to notice of such hearing being mailed to the project
sponscr, such notice shall also be given by publication at least once in
the environmental notice bulletin and@ in a newspaper having general
circulation 1in each local government wherein the project is proposed to
be located, by conspicuous posting of the land involved, and by individ-
ual notice served by certified mail upon each owner of record of the
land involved, and by mail upon: the Adirondack park local government
review board, the persons named in paragraph a of subdivision two of
this section, any adjoining landowner, to the extent regsonably discern-
ible from thg latest c0mple£ed tax assessment roll, and the clerk of any
local government within five hundred feet of the land involved. Public
hearings held pursuant to this section shall be consolidated or held
jointly with other state or local agencies whenever practicable.

§ 3. Paragraph ¢ of subdivision 6 of section 809 of the executive law,
as amended by chapter 428 of the laws of 1979, is amended to read as
foliows:

C. At any time during the review of an application for a permit or a
request by a permit holder for the renewal, reissuance, or modification
of an existing permit pursuant to subdivision eight of this section, the
agency may request additional information from the project sponsor or
permit holder with regard to any matter contained in the application or
request when such additional information is necessary for the agency to

make any findings or determinations reguired by law. Such a request
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shall not extend any time period for agency action contained in this

section, unless the agency determines that such renewal, reissuance, or

modification would constitute a material change, in which case at the

agency's discretion such renewal, reissuance, or modification shall be

treated as a new application with new time periods. Failure by the

project sponsor or permit holder to provide such information may be
grounds for denial by the agency of the application or reguest.

§ 4., Paragraph a of subdivision 7 of section 809 of the executive law,
as separately amended by chapters 428 and 578 of the lawe of 19879, is
amended to read as follows:

a. A project authorized by a permit or certificate issued by the agen=-

€y pursuant to subdivision five or six of this section shall [expire
within sixty days from the date thereof unless within such sixty-day

period such permit or certificate] not be undertaken unless and until it

shall have been duly recorded in the name of the landowner in the office
of the clerk of the county wherein the project is proposed to be

located. Where a permit or certificate involves action in concert by two

or more landowners as described by paragraph ¢ of subdivision ten of

this section, the permit ¢z certificate shall be recorded in the name of

each landowner, Any such permit or certificate, whether or not

recorded, shall be effective and zhall be enforceable against any perscn

undertaking the project permitted and subseguent landowners.

§ 5. Paragraph b of subdivision 8 of section 809 of the executive law,
as added by chapter 428 of the laws of 1979, iz amended to read as
follows:

b. A permit holder may make written regquest to the agency for the

renewal, reissuance, or modification of an existing permit. Such a
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Tequest shall be accompanied by sufficient information supporting the
reguest for the agency action sought.

(1) Upon regeipt of sufficient information, the agency shall mail

written notice to the project sponsor that sufficient information has

been provided.

(2) In the case of a reguest to the agency for a modification to the

permit which does not involve & material change in permit conditions, or

the project, the applicable law, environmental conditions or technology

since the date of issuance of the existing permit, the agency shall [on
or before)] within fifteen [calendar] days [after the receipt of a

reguest] of the date of the notice provided pursuant to subparagraph one

of this paragraph mail a written determination to the permit holder of

its decision [on) to grant or deny the reguest. If the decision 1is to

deny the request, the permit holder shall be afforded an opportunity for
hearing and notice of such decision shall be given by the agency in the
next available issue of the environmental notice bulletin.

[(2)} (3) In the case of a reguest which nmay involve a material change
as described in subparagraph [one] two of this paragraph, the agency
shall [on or before] within fifteen [calendar] days f{after the receipt

of a request] of the date of the notice provided pursuant to subpara-

graph one of this paragraph mail a written determination to the permit

holder that the regquest shall be treated as an application for a new
permit.

If pursuant to subparagraph [one] two or [two] three of this para-
graph, the agency fails to mail a written determination +o the permit
holder within such £fifteen [calendar] day period, the provisions of

subdivision six of this section shall apply.
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§ 6. Paragraph ¢ of subdivision 10 of section 809 of the executive
law, as amended by chapter 578 of the laws of 1378, is amended to read
as fellows:

c. The project would be consistent with the overall intensity [guide-

line] guidelines for the land ([use area involved] included in the
project. A landowner shall not be allowed to construct(, either directly
or as a result of a proposed subdivision,} more principal buildings on
the land included within the project than the overall intensity [guide-
line] gquidelines for ({the given land use area in which the project is
located] guch land. [In determining the) The land area upon which the
intensity guideline is calculated [and which is included within a
project, the landowner shall only include land under his ownership and
may include all adjacent land which he owns within that land use area
irrespective of suchldividing ilines as lot lines, roads, rights of way,
or streams and, in the absence of local land use programs governing the
intensity of land use and development, irrespective of local government

boundaries] may include all land within the project in the given land

use area irrespective of such dividing lines as lot lines, roads, rights

of way, or streams and, in the absence of local land use programs

governing the intensity of land use and development, irrespective of

local government boundaries. Principal buildings proposed as part of the

profject shall not be counted in applying the intensity guidelines

provided that: (1) each such principal building shall correspond to a

permanent reduction bv one principal building of the iawfully availabile

development intensity of lands, whether or not they are lands included

in _the project, that are in the same or any more restrictive land use

area and within the same loecal government boundary; and (2) no such

proposed principal building shall be located within one—quarter mile of
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any lake, pond, navigable river or stream. Principal buildings in exist-

ence within the [area included within a project, as such area 1s defined

by the landowner,)] land ownership propocsed for the project shall be

counted in applying the intensity guidelines. [As between two or more
separate landowners in a given land use area the principal buildings on
one landowner's property shall not be counted in applying the intensity
guidelines to another landowner's project, except that twe or more land-
owners whose lands are directly contiguous and located in the same
general tax district or speciai levy or assessment district may, when
acting, in concert in submitting a project, aggregate such lands for
purposes of applying the intensity guidelines to their lands thus aggre-
gated.] The area upon which the intensity guideline is calculated shall
not include (a) bodies of water, such as lakes and ponds, (b) any land
in the same ownership that is directly related to any principal building
in existence on August first, nineteen hundred seventy~three, which land
is not included in the project, and {c), in the case of any principal
building constructed after August first, nineteen hundred seventy~three,
any land in the same or any other ownership that was included within the
area of any previous project in order to comply with the overall inten-
sity guideline.

§ 7. This act shall take effect immediately and shall apply to all

applications received after it shall have become a law.



